
SUPREME COURT OF THE STATE OF NEW YORK
NEW YORK COUNTY

PRESENT: HON. DEBRA A. JAMES PART IAS MOTION 59EFM
Justice

X INDEX NO. 158550/2020
DOWNTOWN NEW YORKERS INC. , CHRISTOPHER
BROWN, MEGAN KESSLER, and DAEMON O'NEILL, 11/16/2020MOTION DATE

MOTION SEQ. NO. 001 002 003Petitioners,

For Judgment Pursuant to CPLR Article 78
- v -

THE CITY OF NEW YORK, BILL DE BLASIO, in his official
capacity as Mayor of the City of New York; THE NEW YORK
CITY DEPARTMENT OF HOMELESS SERVICES, and
STEVEN BANKS, in his official capacity as Commissioner of
the New York City Department of Homeless Services,

Respondents.

RAMONE BUFORD, LARRY THOMAS, and TRAVIS
TRAMMELL,

DECISION + ORDER ON
MOTIONS

Intervenors/Petitioners,

LOU PASTURES, GARY KOKALARI; ROBERT MONTANO;
EMILY SAMUELS; and WEST SIDE COMMUNITY
ORGANIZATION, INC.,

Proposed Intervenors/Respondents

The following e-filed documents, listed by NYSCEF document number (Motion 001) 2, 19, 20, 21, 58, 77,
78, 79, 80, 81, 82, 83, 84, 85, 86, 87, 88, 89, 90, 91, 124, 125, 126, 127, 128, 129, 130, 131, 132, 133,
134, 135, 136, 171, 235
were read on this motion to/for ARTICLE 78 (BODY OR OFFICER)

The following e-filed documents, listed by NYSCEF document number (Motion 002) 22, 23, 24, 25, 26,
27, 28, 29, 30, 31, 32, 33, 34, 35, 36, 37, 38, 39, 40, 41, 42, 43, 44, 45, 46, 47, 48, 49, 50, 51, 52, 53, 54,
55, 56, 57, 92, 93, 94, 95, 96, 97, 98, 99, 100, 101, 102, 103, 104, 105, 106, 137, 138, 139, 140, 141,
142, 143, 144, 145, 146, 147, 148, 149, 193, 194, 195, 196, 197, 198, 199, 200, 201, 202, 203, 204, 205,
206, 207, 208, 234, 260
were read on this motion to/for PARTIES- INTERVENE

The following e-filed documents, listed by NYSCEF document number (Motion 003) 59, 60, 61, 62, 63,
64, 65, 66, 67, 68, 69, 70, 72, 73, 74, 75, 76, 107, 108, 109, 110, 111, 112, 113, 114, 115, 116, 117, 118,
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119, 120, 121, 122, 123, 150, 151, 152 , 153, 154 , 155, 156, 157, 158, 159, 160, 161, 162, 163, 164, 165,
166, 167, 168, 169, 191, 210, 211, 212, 213, 214 , 215, 216, 217, 218, 219, 220, 221, 222 , 223 , 224, 225,
226, 227, 228, 229, 230, 231, 232, 233, 236, 237, 238, 239, 240, 241, 242, 243, 244, 245, 246, 247, 248,
249, 250, 251, 252, 253, 254, 255, 256, 257, 258, 259, 266
were read on this motion to/for PARTIES - INTERVENE

ORDER

Upon the foregoing documents, it is

ORDERED that the motion of Ramone Buford, Larry Thomas,

and Travis Trammell to intervene as petitioners (Motion

Sequence Number 002) is granted, but upon such intervention,

their petition to restrain respondents City of New York, Bill

DeBlasio, in his official capacity as Mayor of the City of New

York, the New York City Department of Homeless Services, and

Steven Banks, in his official capacity as Commissioner of the

New York City Department of Homeless Services, from relocating

such petitioners and other persons currently residing at the

Lucerne Hotel to the Radisson Hotel is denied on the grounds

that this court lacks jurisdiction over the subject matter of

such petition, and the temporary restraining order issued on

October 19, 2020 is hereby vacated; and it is further

ORDERED that the motion of Louis Pastures, Gary Kokalari,

Robert Montano, Emily Samuels, and West Side Community

Organization to intervene as respondents is denied, except as

to Louis Pastures, for whom the motion is granted, but upon

the intervention of such respondent, his verified answer is
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dismissed on the grounds that this court lacks jurisdiction

over the subject matter of the pleading; and it is further

ORDERED that the petition of Downtown New Yorkers, Inc.,

Christopher Brown, Megan Kessler, and Daemon O'Neil for a

preliminary and a permanent injunction restraining respondents

City of New York, Bill DeBlasio, in his official capacity as

Mayor of the City of New York, the New York City Department of

Homeless Services, and Steven Banks, in his official capacity

as Commissioner of the New York City Department of Homeless

Services, from opening the Radisson Hotel Shelter as a

temporary homeless shelter (Motion Sequence Number 001) is

denied on the grounds that such petitioners lack standing to

challenge the relocation of residents from the Lucerne Hotel

to the Radisson Hotel; and it is further

ORDERED, ADJUDGED and DECREED that this proceeding is

dismissed, without costs and without disbursements.

DECISION

Background

Downtown New Yorkers, Inc. is a non-profit organization

formed by a group of New Yorkers who reside, work and own

property in New York City's Financial District (FiDi), which

is near the Radisson Hotel Shelter, and is "committed to

community enhancement and preservation". The individual

petitioners are residents or homeowners who reside, with their
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families, in the FiDi, a couple of blocks to about one-half
mile away from the Radisson Hotel.

Petitioners commenced this special proceeding seeking to

(1) declare unlawful and annul the plan of the City

Respondents to open the Radisson Hotel Shelter as a temporary

homeless shelter, and move approximately 235 men currently

residing at the Lucerne Hotel Shelter to the "proposed"

Radisson Hotel Shelter (Relocation Plan) and (2) to restrain

the City Respondents from implementing that Relocation Plan.

Petitioners argue that the Relocation Plan is unlawful

because

• the City respondents do not have a registered written
contract for use of the Radisson Hotel Shelter as a
temporary shelter, because the emergency contract between
respondent City Department of Homeless Services (DHS) and
the Hotel Association of New York City (HANYC) for use of
hotels as temporary shelters expired on October 12, 2020;

• the Relocation Plan is ultra vires the authority of
respondent Mayor's Executive Order 101 (EO 101) of March
17, 2020, which exempts City agencies from "following
laws and regulations related to procurement of goods,
services or construction when an agency head determines
in writing that the procurement is necessary to respond
to the emergency" threat posed by COVID-19 to the health
and welfare of City residents;

• the Relocation Plan is arbitrary and capricious and its
de-dedensification rationale a pretext for the real
motive, which is respondent Mayor's irrational accession
to the demands of a small group of "dissidents", who live
in the Upper West Side (UWS) community and oppose the use
of the Lucerne Hotel as a temporary shelter.
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The individual petitioners submit affidavits attesting to

their personal observations with respect to (1) the number of

adult homeless men, the "majority of [whom] suffer from mental

[illness] and substance abuse problems", loitering and

fighting among themselves in the FiDi neighborhood since their

relocation to the Hilton Hotel, an existing temporary shelter

in FiDi, and the failure of Project Renewal, which runs the

Hilton shelter, to enforce, inter alia, a curfew, and (2)

their knowledge of the severe problems that initially existed

at the Lucerne with the relocation of 235 single adult men,

arising from the lack of planning on the part of the City

respondents, which problems would be replicated in FiDi with

The supporting papersthe move of the men to the Radisson.

cite the City's failure to timely notify the FiDi community,

including elected officials of the Relocation Plan, and assert

that even Project Renewal, the service provider, did not have

Petitioners note that, over time, since Julyadvance notice.

2020 when the men were moved to the Lucerne, through the

herculean volunteer work of UWS neighbors, who were also

initially blindsided by the City respondent's plan to use the

Lucerne as a shelter, the problems there have dissipated, the

men are stable with counseling services in place there. They

urge that it would not be in the best interest of the men, the
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FiDi community or the City writ large to move the men once

again, disrupting their progress.

Shelter Resident Intervenors

On October 16, 2020, this court denied petitioners'

application for an order temporarily restraining the City

respondents, finding the petitioners had failed to demonstrate

that they would be immediately irreparably harmed by the

relocation of the men to the Radisson pending a hearing on

their application for a preliminary injunction, and placed the

petition on the calendar for an expedited hearing as to

whether a preliminary injunction was warranted.

On October 19, 2020, Lucerne Shelter residents Buford,

Thomas and Trammell sought to intervene, alleging that they

wanted to join the original petitioners in their application

Provisionally grantingto set aside the Relocation Plan.

intervention, this court issued the interim relief enjoining

implementation of the Relocation Plan pending a further

hearing on the petition, finding that the intervening

petitioners would be irreparably harmed if they were forcibly

moved to the Radisson Hotel before such hearing. The

intervening petitioners, as well a licensed clinical social

worker and a board certified internist/addiction medicine

physician, who render and/or oversee treatment to and

counseling of residents of the Lucerne, attested to the
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complex trauma that the men had experienced over their

lifetimes, the rejection they had suffered by a "vocal and

privileged minority in the surrounding community" when they

first arrived at the Lucerne, and how as the result of the

work of Project Renewal and many concerned community members,

particularly the UWS Open Hearts Initiative, such challenges

were overcome, and programs put in place to support the health

The internist/addictiveand safety of the Lucerne residents.

medicine physician described the support, as follows:

"Our clinical team set up audio-visual telehealth
monitors to allow Lucerne residents to access
addiction and psychiatry services virtually if unable
to attend in-person. . . our outpatient treatment
program obtained permission from the state to deliver
its services at the Lucerne,
transportation services for those Lucerne residents
who needed assistance to attend visits in person [at]
our 3rd Street medical clinic.
The community. . .[organized] activities, including
donations of food, books, electronics and metro cards,
a housewarming committee to support people as they
transition to permanent housing, community led 12-
step meetings, spiritual walks with community faith
leaders, community arts events, exercise classes in
the park and voter registration".

. we implemented

The physician and social worker state that the Lucerne

residents have previously been moved due to community

objections, and warned of the risk of residents suffering

"decompensation" and relapse, if they are forcibly removed

because they are unwanted by a minority of their current UWS

neighbors, rather than for a legitimate public health concern,
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to the Radisson, where some FiDi neighbors, the original

petitioners herein, likewise object to their presence.

The three intervening petitioners attest to the progress

they have made during their residency at the Lucerne. They

assert that among the services that would be upended by the

Relocation Plan is the Goddard Riverside Program (GRP), also

The GRP, funded through aknown as the Green Keepers Program.

$500,000 grant, has offered community service jobs tied to the

UWS neighborhood to the intervening petitioners. There would

also be no replacement for the access, through the GRP, that

the petitioners have to the Goddard Riverside Center, which

offers a "safe space for therapeutic programming" supported by

community organizations such as UWS Open Hearts Initiation, as

well as recreational space. The intervening petitioners point

out that most devastatingly, the relationships of trust they

have developed with the group leaders and program directors at

the Lucerne would be disrupted, and the men forced to "start

all over" with new staff at the Radisson.

Before the court are statements from the Manhattan

Borough President, UWS Faith and Community Leaders, NYC City

Council, Coalition for the Homeless, Legal Aid Society urging

that City respondents cancel the Relocation Plan. The undated

letter to the Mayor and DHS and Department of Health
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