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MAY 09 201
FILED

No. 10-104495 DOCKW\:\

DATE INITIAL

IN THE UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT
UNITED STATES OF AMERICA

P\ai‘n‘i’?F{—Ap"oe“ee District Courr No.
V- 2:96-cr-0Q0259~-GER-
GGH

THEODORE JOHN KACZYNSKI
Defendant- A ppen ant

On Appeal From the United States District
Court for +the Eastern Distvict oF Ca,htornb\

URGENT
APPELLANT'S MOTION FOR RETENTION
OF EVIDENCE

Filed by and for: THEODORE JOHN KACZYNSKI
04475046
U-S. PENITENTIARY MAX
P.0. BoXx 8500
FLORENCE CO 81226-8500
Telepkone T719-784 -9464

Mot. for Retention of Evidence, 1.
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BARIL STATUS: Kaczyr\ski is serving a |ite
SenTence.
Theve has been no Previous apphca“ﬁon for

QXacTIy +he same relief as requested heve .

URGENCY. For veasons that will be
apparent from The conten—t of +his Moﬁ'on,
+the Motion needs to be decided before

the governmen‘f's sale of my properTy

begins on 5/i8/it.
I would have filed +his Motion soonevr,

but I had o prepare a reply bm‘e{:) due
5/4—/\\) in 9+h Cie. Case No. 10-10495.

JURISDICTION. I+'s not+t clear o wme

who has 3uri’$o(«"c1'?on over -this Mo‘i‘i’on)

which deals with matters c,osefy velated

To, but net identical wi'Hr\) +these of my
cuvvent appea‘ to the G+h Cire, Ne. |O-10495,
That appea‘ possiHy deprives the District Couct
of juv‘i'sdic’ffon, but since the issues vraised in
this Motion have not been decided by +he
Distriet Cowr“f') the 9G+h Civ. may [ikewise

| ack Jjurisdiction.

But someone ought to have jurisdiction

Mot. for Retention of Ev:'d’emce, 2.
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ovev -this Mo*i'iovx, sec I awm Send:'ng t+his
same Mo*t‘f‘on both to -the Distvict Couvt
and to the 9th Cir.

FACTS' This Meotion is motivated By
a very vecent and unexpected development.

On 4—/'27/\\ I veceived a visit from
two SIS" officers of this prisen, Ms.
Keist and Mr. McAHn\sTer, who told me that
the Chicago office of the FBI wanted
a sample of wmy DNA +to compare with
Some Pax-ﬁal DNA ProFi‘feS connected
with a 1982 event in which someone put
petassium cyanide in Tylenol. The officers
said the FRBI was prepaved fo get «
court order to compel me to provide
+the DNA Sample) but wanted to know
whether T would provide the sample
\lo[uV\‘fa.ri'ly.

I told the officers that I wanted +o
think about the FBIs wvequest before
giving My answer. [ater the same
o@ay} 4—/2.7/8)/ I sent the officers a
written answer in which 1 said T would

give the DNA sample VO[M\"('a,H[y/ iF fhe

Mot. for Retfention of Ew‘alev\ce) 3,
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FBI would sa*h"sxcy a certain condition +hat
is not velevant heve.

I have never even possessed any
potassium cyanide . But, even on the
a.gsuw\pﬁon that the FBI s ehﬁrely
honest (an assumpTion I'm unwi“inﬁ to
quk.e), Fa.r‘i'u‘a,‘ DNA pro?f’les can throw
suspicion on Ppersons who are ew‘f?v\ely
innocent., For examplej such pm%‘(es can
show that 5°/o) ov 3°/o) ovr 1% of
Awmevicans have the same Pcw'fl‘a{ PraFc"le
as the person who committed a certaln
crimes

Is if ['\appens L:oy chance that I €t one
of the Pcu-‘f«‘cv’ DNA Pro‘Ff'l'es That the
FBI has in velatlon € the (982 cyanide
N\CCOQe/n’f', then it will be not Oh'l/ teo
My azﬂ\/an’fa_ge., but <o the advantage
of society in gene/v*aJ, to vesolve
cor‘v‘ecﬂy the question of any Pwi’wfz‘ve
connection between me and the cyanide
incident.

For +his purpose, some of the evidence
seized frewm oy cabin in 1996 may tuen

out To be z‘vvvpor‘tawf'z Thevefore:

Mote for Retfention of Evidence ; 4.
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RELIEF SOUGHT. I vequest that this

Court order The government To vefrain

from disposing of , and instead o
cetain  until my death, some of the
evidence seized from my cabin in [996,
and velated information, as follows ( (1)
"i‘l'\rou.gk (6))

(1) The government should retain all
lists and vecords of evidence seized
from wmy cabin, because these |ists and
vecords will show whether any known
Cyani‘ale compouvw& wevre found in my
cabin.

(2) The governwment should retain all
records of chemical avmlyses Per‘por‘meoe
on substances found in my cabin,
because such records will reveal
whether any of +he aw\afyses detected
cyanide Comloouw\dsa-

(3) The government should vetain all
powders, l:‘qu:‘ds, 3v~anu\fa1‘eo( ma‘i’eri‘als)
mixtures, and other waterials of «
Possiloly chemical nature Tthat were
found |n my Cab&"v\) so that “these
can be chemica/[y analyzed or

v*e—avxafyzea’7 ASs may in Future tuvn

Mot. for Retention of E\/u‘dence) 5.
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out “to be appropriate, to determine
whethev they contain any cyanide
compounds

(4') The government should vretain +he
or?ginals of “he Fonowing written
ma'tev-s‘a[s) because they may provide
evidence of my whevreabouts in 982,
or evidence as to whether 1 ever
committed any ?llegal acts fnvo‘vaxg
Cyan?422

(@) All matevials written in code
(Togefhew with the keys to the codes),
because the majority of the coded
matevials weve devoted +o descviptions
of my i‘[ega] acts. T hese wmaterials
will show whether 1 ever committed
any 3“63&] acts z‘v\volving cyanide.

(b) All letters veceived ov sent by wme

that may date from 1982 ow [afer)
because ‘H\ey may provicle evidence as to

vy wheveabouts and activities cﬂuv-i‘ng
93 2.

(<) Al pavts of my jouv*v\als fhat may
date From 1982 or fa’f’er, because they

may provicle evidence as to my whereabouts

and activities aﬁuri‘vxg 1982.

Mot. for Retention oF Ev:‘a@ence) 6.
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(5) If +he Couvt declines to order +he
governmenT To vetain the materials
referenced under (4) , then as a fallback
position I vequest:

(i) that the government be ordeved o
refain Pho"focopies of all of +the written
materials [isted under (4‘), each page ofF +he
photocopies o be marked with some
Form of endorsement sufficlent o
quavantee its au’fkewﬁca“t‘y in such a way
that i+ will be accepted as legally
Valfol) admissible evidence in any Future
judic?a.l pwoceeda‘ng; and

(1) that the government be ovrdered o
Provide my desfgnee, Julie Herrada, with
pko‘f'ocop‘\es of all of +he written matevials
|isted under (4), each page to be
authenticated tn the waanner descvibed
under (1); and

(ii1) that The government be ordered o
vetain a record of “the nawmes and
addvresses of all purchasers of written
matevials listed under &).

(6) In stating (5) as a fallback
position from (&), I do not concede +ha+

aV\y‘H’\?nﬁ (eSS than (4) will adequate[y

Mot. Fov Retention of éfv‘a‘cﬁence) 1.
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proTect my vrights, wnov do I waive or
forfert my vight to appeaf) ov otherwise
+o cka”enge, the Courtls denial of (4-)/
even (f the Couvt grants my fallback
position (5).

CONFIRMATION OF FACTS. A+ +he

woment 1 cawnnot Provicle written confirma-
tion from Ms. Keist or Mr. McAllister
ofF the Ffacts sotated supra, at 3-4. I am
at present "'h-y:‘nﬂ to secure such confivmation.
If and when I obtain 11, and sufficdent
Copies of it I will Pv*omp"rly forwavrd «
copy to this Court.

ManwkIle) since this Motion wneeds
to be decided before +he sale of my
property Begt‘ns on 5/'\8/!l) +he Couvrt
may wish o confivm my statement of
facts by calling the phone nuwmber of
, 719-T784-9464, and asking
to speak with Ms. Krist or My,
Mc Allister in ~ SIS™ /‘H't"ev-vxa'(’ively, the
Court may wish to contact +the Ck?cago
ocfFFfice of the FBI.

+his prison

Mot Yo Re’['ew'h‘ovx of Ev?Jence) 8.
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REQUEST FOR COUNSEL-. Since -the

issues vaised in this Motion ave wnc?“ary +o
My cvriminal case, E.D. Cal. No. 2:96 —cr -~
O0259~GEB-GGH, 1 believe I am entitled
to vepresentation under 18USC 83006A ().
Therefore T vequest the appointment of
counsel *o vrepresent me in veqavrd o
the issues vaised in this Motion.

I prefer vepresenfation by John Balazs,
it Me. Balazs feels he has time o
vepresent me adequa'fe,y m velation o
these issues. If Mr Balazs does not
feel he has time, or If for any other
Veason he ‘;re{:ers not 1o vepresent me,
then T would like +o be vepresented by
Someone whom M. Balazs may

recommend.
Dated : Res Pecﬂ:w”y submitted,

Ma,y 5) 2,0“ leezﬂﬁfu-dﬁcr{?wx KW/JLL\

THEODORE JOHN KACZYNSK)

Mot- for Retention eof Ev»\a\emce,qx
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E ¢ e 1Y ED
MOLLY C. DWYER, CLERK

us. courtToraPeEALs 1 Oe
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PROOF OF SERVICE

FILED
DOCKETED

DATE INITIAL

On Mcx\/ 5) 20tl, at the United States
Pe‘n?"!‘en‘ﬁa.ry Administrative Maximum Foncil"'ry
at Florence, Colorado, by United States
Mail and using +he prison's internal maa"lc‘vxg
system designed for [ega‘ mail, 1 served a
copy of this MOTION FOR RETENTION
OF EVIDENCE

UNITED STATES ATTORNEY

EASTERN DISTRICT OF CALIFORNIA
501 1 STREET, SUITE 10-100
SACRAMENTO CA 95814

LLPOV'\

In the sawme enwelope with the copy of +this
/VI(‘.)TlON) I sent the United S+ates
/-\Tforvxey o coveving letter dated /‘/\ay 5,
201, Fiest-class postage was Prepa:‘d,

I declave under penalty of perjury That
the {:Orego?vxﬂ s tvue and corvect.

EXecu‘t'ed on /v\ay 5'}, 20141,

THEODORE JOHN KACZYNSKI

Mot. For Retention of EvIernce, jO .
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RECZELYED
N L Y . EWYER CLERK
U.S. C ORT APPEALS
No. 10-10495 MAY 09 201
- U<S.A ve KACZYNSKH D

DATE INITIAL

UceS. MAIL CERTIFIED ARTICLE NUMBER
TJOl0 0780 000l 0654 5875
- L May 55,2011

To THE CLERK, U:S. Court of Appeals for the
 Ninth Civeuit ¢ , S

Enclosed Please Find the orcgzv\a‘ ofF APPELLANT'S
MOTION FOR RETENTION OF EVIDENCE. Fow
veasons described in the Motion itself, at 2,
+he Motion is URGENT and must be sent to

the Court as soeon as Possikie, Because I am

a prisoner and can wmake copies of my hand -
wvitten [ega/ papers or\ly by hand copying
and with the L\elp ot carbon papec, 1
canwnot '[';‘W\efy Pro,vfde the Fouw COpa‘e.s of
the Motion "‘equi'reci’ [Dy Circuir Rule
27-1(1)(b). : | |
Thevefore I vequest that 'H\e Clevrk's
OFfice provide the required Fouv copies.-
Because of the urgencip of the Motion, I
request that you bri‘vxﬁ, it to the attention of
The proper authorities as soon as y)oss:“b[e:

Thank you, _
Thesden Jotvn Roepguiks

THEODORE JOHN KACZYNSKI



