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Petitioners/Plaintiffs, JERRY B. EPSTEIN, and A. REDMOND DOMS,

hereby allege as follows:

I.      GENERAL ALLEGATIONS

1. This action involves a sale of eleven iconic properties owned by the

State of California, to a conglomerate of private investors.  The properties at issue

house a wide-array of government agencies and courts, including the California

Supreme Court and the Courts of Appeal.  As stated in the Declaration of

JUSTICE RICHARD D. HUFFMAN, the "Judicial Council has not authorized

the sale or lease-back" of the court facilities and the "Judicial Council has not

given its consent for the sale or lease-back" of the court facilities.   Justice1/

Huffman is the Chair of the Executive and Planning Committee of the Judicial

Council.

2. The sale is the result of a deal reached by the Governor and the

Legislature to close a hole in the 2009-2010 state budget.  In both the short and

long-term, the transaction will cost California’s taxpayers billions as the state

becomes a tenant in the buildings that it currently owns.

3. The sale represents an unprecedented transfer of taxpayer-owned

property to private investors.  It is an illegal waste of public funds and

unconstitutional transfer of public property to private beneficiaries.  Furthermore,

in pushing through the sale, the Governor and the Department of General Services

(“DGS”), and its Acting Director, Ron Diedrich have ignored the legally-mandated

authority of the Judicial Council to act as an owner of the state’s appellate court

facilities, and the legal authority of the state’s regional building authorities to

oversee government office buildings.  

/ / /

See Declaration of Justice Richard D. Huffman (“Decl. of Justice1

Huffman”) filed herewith in support of Petition and Complaint.
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II.     PARTIES

4. Petitioners/Plaintiffs JERRY B. EPSTEIN and A. REDMOND

DOMS are taxpayers of the State of California and former members of the Los

Angeles State Building Authority, and sue herein as private taxpayers. 

5. Respondent/Defendant RON DIEDRICH (“Diedrich”) is the Acting

Director of the California Department of General Services and is therefore the

head of the Department of General Services (“DGS”). (Gov. Code § 14605)

6. Petitioners/Plaintiffs bring this action against Diedrich in his official

capacity.

7. Respondent/Defendant DEPARTMENT OF GENERAL

SERVICES is a state department with responsibility for certain aspects of

construction, alteration, repair, and improvement of state buildings.  (Gov. Code §

14600 et seq.)

8. Respondent/Defendant ARNOLD SCHWARZENEGGER

(“Schwarzenegger”) is the Governor of the State of California and a state

constitutional officer. (Cal. Const. Art. V, § 2.)

9. Petitioners/Plaintiffs bring this action against Schwarzenegger in his

official capacity.

III.     VENUE

10. A portion of the real property that is the subject of this action is

located in the City and County of San Francisco, making the Superior Court of San

Francisco a proper court for trial of this matter (Code Civ. Proc. §392(a)(1)),

specifically the real property at the following addresses:

• 350 McAllister Street in the City and County of San Francisco;

• 455 Golden Gate Avenue in the City and County of San Francisco;

and,

• 505 Van Ness Avenue in the City and County of San Francisco.
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IV.     FACTUAL ALLEGATIONS

A. THE SALE OF STATE’S CROWN JEWELS

11. The State of California is deeply in debt – that fact is unmistakable. 

Yet a little bit of light was on the horizon insofar as numerous large state-owned

office buildings are close to paid for.  

12. For 30 years, under Democratic and Republican governors, the state

has lowered the cost of office space for its courts, employees and agencies by

constructing state-owned buildings.

13. Yet, late last summer, with little study and with almost no public

discussion, and without any input from the real estate experts who serve on the

relevant state building authorities, Governor Arnold Schwarzenegger and the

Legislature agreed to sell eleven (11) state office building complexes, including

the Ronald Reagan and Junipero Serra  state buildings in downtown Los Angeles,2/

and the Earl Warren Building, the Hiram Johnson Building and the Public Utilities

Commission Building in San Francisco.

14. The decision to sell eleven iconic state properties in a sale to a private

bidder was part of a last minute deal to close the state’s $20 billion budget deficit. 

Today the final pieces of the sale are moving forward at a time when prices for

commercial real estate are in an historic slump.

15. The sale represents the worst kind of economic policy and will haunt

future generations for years to come, as two recent reports by the Legislative

Analyst’s Office (“LAO”) have made clear. According to the LAO’s most recent

analysis, which was released to the public only a few days ago, the total cost of the

By way of example, before construction of the Ronald Reagan and Junipero2

Serra buildings, the state was paying more than 75 landlords all across Los
Angeles County millions of dollars in rent.  The construction of the buildings
reduced costs and greatly increased efficiency, since more than 50 state agencies
could now be housed just a few blocks apart.  The buildings also served as a
catalyst for the renaissance of downtown Los Angeles.
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sale-leaseback will be approximately $6 billion more than the cost of state

ownership over a 35-year period.  3/

16. Chapter 20, Statutes of 2009 (ABX4 22, Evans), authorizes the DGS

to sell and lease back from the new, private owners the following state-owned real

property:

See Exhibit A, Letter from Legislative Analysts Office (“LAO”) to3

Honorable Denise Moreno Ducheny, Chair Joint Legislative Budget Committee,
November 5, 2010 (hereinafter “November 5, 2010 LAO Letter”).
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The legislation grants DGS authority to determine sale and lease terms that are “in

the best interests of the state.” Gov Code § 14670.13. While the legislation

requires the Director of the Department of General Services to report to the chairs

of the fiscal committees of the Legislature the terms and conditions of the

transaction thirty days prior to executing a transaction for a sale or lease of any of

the eleven properties, no further approval of the Legislature is required prior to the

sale and lease-back of the properties. Gov Code § 14670.13.  The Director of the

DGS provided the report of terms and conditions to the Legislature on October 11,

2010.  The DGS expects the transaction to be completed by December 2010.

17. Notably, the State Controller, John Chiang, who is the Chief Fiscal

Officer of California, has no veto power over this ill-conceived sale. (Gov Code

sections 12410-12439.)  Nor does the State Treasurer, Bill Lockyer. (Gov Code

sections 12320-12333.)

B. THE GOVERNOR AND DGS BYPASSED THE JUDICIAL

COUNCIL AND BUILDING AUTHORITIES TO PUSH THROUGH

THE SALE

1. The Judicial Council’s Statutory Oversight is Ignored

VERIFIED PETITION FOR WRIT OF MANDATE; 
COMPLAINT FOR INJUNCTIVE AND DECLARATORY RELIEF 5
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18. Among the government buildings to be auctioned off to the highest

bidder are two appellate court facilities.  See Decl. of Justice Huffman ¶¶ 6, 7.

a. Sale of the San Francisco Civic Center (Earl Warren &

Hiram Johnson Buildings)

19. The Earl Warren Building was built in 1922 and is on the National

Register of Historic Places.  It heard its first oral argument to the Supreme Court

in 1923.  It is located at 350 McAllister Street in the North East District of the City

and County of San Francisco. After being severely damaged in the Loma Prieta

Earthquake, the building was vacated for remodeling and seismic restructuring and

reopened in January of 1999. With its reconstructed steel infrastructure and granite

and terra cotta facade, this City and National Landmark building now houses the

Northern California facilities of the Supreme Court of California as well as the

California Courts of Appeal, First District.  The Supreme Court's Courtroom was

also completely restored with full oak paneling, a 30-foot high skylight and

coffered ceilings.  Above the bench is a mural of a scenic California landscape

painted by Marin County artist Willard Dixon.

20. Built more recently than the Earl Warren building, the Hiram Johnson

Building was built in 1999 and is located at  455 Golden Gate Avenue in the City

and County of San Francisco.  This 14 story high-rise is located directly adjacent

and connected to the Earl Warren building in the San Francisco Civic Center

Complex.  Major tenants of this building include the California Courts of Appeal,

the Department of Industrial Relations, several elected officials' offices (including

the Governor of California) and the Department of Justice.

b. Sale of the Ronald Reagan State Building

21. The Ronald Reagan State Building is located in downtown Los

Angeles at 300 S. Spring Street.  The building has 739,000 sq ft of rentable space

and is 16 stories high.  It houses numerous California state offices including

offices of the franchise tax board, the Department of Insurance, and the Attorney

VERIFIED PETITION FOR WRIT OF MANDATE; 
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General.  The Reagan Building also contains the Supreme Court of California’s

Los Angeles Branch Offices and Court Room.  In addition, the Courts of Appeal,

Second District is located in the building.

c. The Judicial Council Enjoys Broad Authority Over

Appellate Court Facilities

22. The sale-leaseback may not lawfully proceed without the concurrence

of the Judicial Council, which, under Government Code section 69204, has full

responsibility, jurisdiction, control and authority over the State’s appellate court

facilities, including those included in the proposed sale.  Decl. of Justice Huffman

¶ 5.

23. Government Code Section 69204 outlines the responsibilities of the

Judicial Council and provides as follows:

§ 69204.  Responsibilities of Judicial Council

The Judicial Council, as the policymaking body for the
judicial  branch, shall have the following responsibilities
and authorities with regard to appellate court facilities, in
addition to any other authority or responsibilities
established by law:

 (a) Exercise full responsibility, jurisdiction,
control, and authority as an owner would
have over appellate court facilities,
including, but not limited to, the acquisition
and development of facilities.

...

24. The Judicial Council has not been consulted regarding the sale or

lease-back of the Earl Warren and Hiram Johnson Buildings and the Ronald

Reagan State Building, nor has it given its consent for the sale.  See Decl. of

Justice Huffman ¶¶ 8, 9.

25. Nothing in the language of ABX4 22 can reasonably be interpreted as

amending Government Code section 69204 to divest the Judicial Council of “full

responsibility, jurisdiction, control and authority.”

VERIFIED PETITION FOR WRIT OF MANDATE; 
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26. Following the enactment of SB 1732, adding section 69204 to the

Government Code in 2002 and establishing that the Judicial Council had

responsibility and authority over appellate court facilities, DGS consistently took

the position that the Judicial Council was to assume control of leases from the

DGS.  In doing so, the DGS cited both SB 1732 and the Separation of Powers

Doctrine.  For example, in a letter dated June 9, 2006 from DGS to a tenant,

Macanan Investments, the DGS states:

Effective July 1, 2006, the Administrative Office of the Courts
and Judicial Council (hereinafter referred to as the “AOC”) will
replace the Department of General Services (DGS) identified in
said lease as the State of California.  Due principally to the
Separation of Powers doctrine between the Executive and
Judicial branches of State government, and also to the recent
enactment of SB-1732 in 2003, the DGS has agreed to the
AOC’s request to assign all current leases from DGS to the
AOC.  The AOC has a new administrative branch to service
leasehold interests.

See Six letters from DGS to Lessors, dated June 9, 2006 and June 26, 2006,

attached hereto as Exhibit B (emphasis added); See also, Murphy Decl., ¶ 2.

2. State’s Own Real Estate Experts are Kept in The Dark

27.  The DGS, its Acting Director Diedrich, and the Governor have gone

to great lengths to keep the details of the sale secret and to prevent scrutiny and

consideration of the cost of the sale to the state’s taxpayers.

28. Notably, prior to passage of ABX4 22, none of the state government’s

own expert real estate entities were given an opportunity to provide any

substantive input regarding this foolish (and unconstitutional) sale of taxpayer-

owned assets.

• The Judicial Council, which has a statutory mandate to stand in the

place of an owner of appellate court facilities, was not consulted

regarding the sale of the Ronald Reagan State Building and the Earl

Warren and Hiram Johnson Buildings. (See Govt. Code § 69204)  See

Decl. of Justice Huffman, ¶¶ 8, 9.

VERIFIED PETITION FOR WRIT OF MANDATE; 
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• The Los Angeles State Building Authority, a three-person body

established to plan, finance, and oversee the construction and

management of state owned office facilities in downtown Los

Angeles was not consulted prior to passage of ABX4 22, despite the

fact that the Authority’s cooperation is necessary for the execution of

the sale of the Reagan and Serra buildings. (See Govt. Code § 6517)

See Declaration of Jerry B. Epstein (“Epstein Declaration”), at ¶¶ 3-8;

and Declaration of A. Redmond Doms (“Doms Declaration”), at ¶¶ 3-

5.

• Upon information and belief, the San Francisco State Building

Authority, a three-person body established to plan, finance, and

oversee the construction and management of state owned office

facilities in San Francisco was not consulted prior to passage of

ABX4 22, despite the fact that the Authority’s cooperation is

necessary for the execution of the sale of the Earl Warren and Hiram

Johnson Buildings and the Public Utilities Commission Building.

(See Govt. Code § 6517)   See Epstein Decl. at ¶ 5; and Doms Decl.

at ¶ 5.

• Upon information and belief, the Oakland Building Authority, a

three-person body established to plan, finance, and oversee the

construction and management of state owned office facilities in

Oakland was not consulted prior to passage of ABX4 22, despite the

fact that the Authority’s cooperation is necessary for the execution of

the sale of the Elihu Harris Building in Oakland. (See Govt. Code §

6517)   See Epstein Decl., at ¶ 5; and Doms Decl., at ¶ 5.4/

The Oakland State Building Authority planned and directed the construction4

of the Elihu M. Harris State Office Building, which consolidated the operations of
over 40 state departments and agencies throughout the Bay Area.  The Elihu M.
Harris State Office Building is one of the building complexes slated to be sold to
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3. Schwarzenegger Purges the Building Authorities of Possible

Dissenters

29. In late February, at the direction of Jerry B. Epstein, who was, at the

time, President of the Los Angeles State Building Authority, counsel to the

Authority asked the DGS to provide a market study and to clarify the terms

proposed by the Schwarzenegger administration.  (See Epstein Decl., at ¶ 5, and

Exhibit A to Epstein Decl.)  The Authority asked for a comparison of the projected

net proceeds from the sale and the projected rental and other costs associated with

a 20-year lease-back of the same buildings.  Id.  The Authority’s letter to DGS

made it clear that the authority has a fiduciary responsibility to the bondholders as

well as to the taxpayers of the state, and that no formal decision by the authority

would be made until it could hear testimony about the proposed sale, thereby

ensuring that the benefits and costs of the proposed transaction had been fully

vetted. Id.

30. Three weeks later, Mr. Epstein got a response in a terse two-sentence

letter signed by Diedrich: “This is to formally advise you that as of March 17,

2010, I have appointed new members to the governing board of the Los Angeles

State Building Authority and decided not to reappoint you.  Your prior services

have been greatly appreciated.”  Mr. Epstein was summarily dismissed after

serving on the authority for nearly thirty years.  See Epstein Decl., at ¶ 7.  The

DGS refused the Authority’s request for information – in fact, it even refused to

disclose the location of the escrow.  Id.  Earlier in March the governor-appointed

members of the San Francisco State Building Authority were also summarily

dismissed.  Upon information and belief, they, too, were skeptical of

Schwarzenegger’s plan and paid the price.  See Richard Epstein, “State Should

Keep Ownership of its Buildings,” LA Times, April 6, 2010, available online at

private investors by the end of next month.
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http://articles.latimes.com/2010/apr/06/opinion/la-oe-epstein6-2010apr06, last

visited November 13, 2010, attached hereto as Exhibit C.

C. LONG STANDING STATE BUILDING AND AWARD

PROCEDURES ARE IGNORED

1. Private Real Estate Company CB Richard Ellis Is Awarded

Brokerage Contract  

31. The legislation exempted DGS from long-standing state bidding and

award procedures without specifying any procedures or criteria for DGS to follow

in bidding and awarding the sale lease-back.  See Exhibit A at 10. As such, DGS

had significant discretion in determining the award procedures.  Id.  The process

started with DGS selecting the private real estate company CB Richard Ellis

through a competitive bidding process to serve as the broker for marketing and

managing the sale-leaseback transaction. Id.  Next, DGS worked with CB Richard

Ellis to prepare lease terms for the lease-back part of the transaction and determine

the bidding and selection process for the buyer. Id.

2. CB Richard Ellis Markets the “Golden State Portfolio”

32. CB Richard Ellis proceeded to market for sale what it aptly named

“THE GOLDEN STATE PORTFOLIO” which CB Richard Ellis advertised

using marketing material showing the Great Seal of the State of California, along

with images of state buildings in Los Angeles, San Francisco and Sacramento.  CB

Richard Ellis touted the Golden State Portfolio as consisting of:

• 11 office properties

• 7.3 million square feet

• 20 year sale lease-back portfolio

• 3 California core metro markets

///
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33. Copies of CB Richard Ellis’ marketing materials are attached as

Exhibit D (CB Richard Ellis Brochure, “Golden State Portfolio,” available at

http://marketing.cbre.com/Denver/PMC/GoldenState/GSPBRO.pdf, last visited

November 13, 2010.).  Among CB Richard Ellis’ “Investment Highlights” are the

following:

• “The Golden State Portfolio offers investors a truly generational

opportunity to acquire a critical mass of functional and well located,

primarily Class A office properties, in core submarkets.  These assets

are in three of California’s major metropolitan markets, which are

also three of the top thirty metropolitan markets in the United States. 

Some of the outstanding features of this offering are listed below:”

See Exhibit D at 2.

• “Strategic Facilities – The State of California’s commitment to these

key facilities is demonstrated by the 20 year lease terms.  The state

provides the investor a superb captive tenant story based on its

VERIFIED PETITION FOR WRIT OF MANDATE; 
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current utilization of these Class A facilities and the State’s projected

increased long term space needs.  A recent State of California study

completed in March 2009 projected an 80% space increase in the

next 40 years for the State of California in the Sacramento market

alone.”  See Exhibit D at 2.

• “Investment Grade Tenancy – The 20 year leaseback of the eleven

properties by the State of California will enable the investor to enjoy

a stable, long-terms income stream from an investment grade tenant. 

The State of California is rated “A-“ by Standard & Poor’s and its

viability assured as the recognized, most desirable state in the

nation.”  See Exhibit D at 2.

3. The Bidding Process is Kept Secret and Non-Public

34. Little is known about the bidding process that ensued because of the

secrecy surrounding the process.  However, upon information and belief, the

selection process consisted of multiple bidding rounds.  See Exhibit A at 10.  In

deviation from its standard procedures, DGS has not made public any of the

details of the non-selected bids.  See Exhibit A at 11.  DGS has reported that the

initial round resulted in 11 offers exceeding $2 billion, but there is no way to

independently confirm this information.  The DGS claims to have interviewed

these final 11 bidders and invited each to submit a “best and final” offer.  Unlike

the competitive bidding process for the sale-leaseback broker and the typical

awarding of state contracts, the sale process did not have any published criteria

or scoring system for evaluating the bids, and the final award announcement did

not include a ranking of each qualified bid.  According to DGS, however, the final

bids were evaluated based on two factors.  See Exhibit A at 10-11.

• Best and Final Price. According to DGS, the selected bid from

California First LLC offered the highest purchase price.  (But there is

no way to independently confirm this important detail since
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information about the rejected bids is being kept secret.)  See Exhibit

A at 10-11.

• Certainty of Execution. Due to the size and complexity of the

transaction, DGS wanted to ensure that buyers could meet the bid

price with minimal risk.  The DGS reported that evaluation criteria

for this category included the bidders’ diligence in reviewing the

properties, financial backing, ability to remove contingencies, and

ability to close the transaction quickly.  (The California First LLC bid

relies on 40 percent private equity and 60 percent financing from JP

Morgan.)  See Exhibit A at 10-11.

35. The DGS’ award process was entirely lacking in transparency,

making evaluation of the DGS’ award of the sale-leaseback purchase difficult.

Overall, in contrast to DGS’ usual sales and procurement procedures, it appears

that the department did not use a specific (objective or subjective) point system for

ranking bids based on established criteria.  (See Exhibit A at 11.)   In addition, it

appears that the department does not a have a clear process to allow unsuccessful

bidders to file protests.  Id.  According to information obtained from the

Legislative Analyst’s Office (“LAO”), when the LAO confronted DGS regarding

the unprecedented lack of transparency, the DGS “indicated that the special

circumstances relating to this transaction made it difficult for them to follow their

usual procedures.” Id.  Specifically, DGS expressed concern that a selected bidder

might withdraw or revise its bid during the 30-day legislative notification period if

information about competing bids were to be publicly available.  In a report issued

November 5, 2010, the LAO makes a number of scathing findings, among them a

statement that “[w]hile we acknowledge the potential risks associated with the

usual procedures for governmental transparency, we find the paucity of

information regarding this major state financial transaction to be troubling.”  Id.
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4. An Investment Conglomerate – California First LLC – is Chosen

as the Winning Buyer of all Eleven Properties

36. DGS has announced that it has selected the bid from California First

LLC, which offered a purchase price of $2.3 billion for the portfolio of eleven

properties.  (See Exhibit A at 10.) 

37. Although the details are murky, what is known about California First

LLC, is that it is a consortium led by Hines Interests and international private

equity firm Antarctica Capital Real Estate LLC (“ACRE”) (out of Mumbai, India

and Chandra Patel), with additional unidentified equity investors.  See Department

of General Services Press Release “State of California Selects Buyer for State

Buildings,” October 11, 2010, available at

http://www.documents.dgs.ca.gov/dgs/pio/releases/2009-2010/101011.pdf, last

visited November 13, 2010., attached hereto as Exhibit E.

38. The secrecy of the process and the dearth of information about the

state’s new landlords raises serious concerns about the identity of the new owners

of these critical government facilities.  Among other things, taxpayers have a right

to know the identity of the new owners of the buildings housing their courtrooms,

tax authorities, and Attorney General’s offices.  

D. CALIFORNIA FIRST STANDS TO MAKE GUARANTEED INCOME

AS THE STATE’S NEW LANDLORD

39. The authorizing legislation allowed DGS to determine the lease terms

for the lease-back.  (See Exhibit A at 3.)  In bid materials, DGS requested that all

bids conform to a modified gross lease structure with the following components

for ten of the properties:

• Type of Lease. Under a modified gross lease, the owner would be

responsible for paying most building services including building

management, janitorial, maintenance, special repairs, insurance, and

scheduled upgrades. The owner would pay utilities with the exception
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of gas and electricity costs, which the state would pay. The state also

would continue to provide security at those buildings with unique

security needs.  (See Exhibit A at 3.)

• Lease Term. The initial lease would be for 20 years. After the initial

term, the state would have the option to renew the lease under the

same lease conditions for six additional terms of five years each

resulting in a total lease term of potentially 50 years.  (See Exhibit A5/

at 3.)

• Annual Rent Payments. Base rent payments would be set near

current market rents for each property. The base rent would increase

by 10 percent every five years.  (See Exhibit A at 3 (emphasis

added).)

• Operating Cost Escalator. On top of the base rent payments, the

state would be responsible for paying annual changes in the owner’s

operating expenses. The operating costs would be set at a fixed

amount when the buildings are purchased and adjusted each year by

the change in the Consumer Price Index to reflect inflation.  (See

Exhibit A at 3.)

• Property Tax Credit. Under the California Constitution, the state is

exempt from paying property taxes on the properties it owns. Private

landlords renting space to the state, however, generally are charged

property taxes based on the assessed value of their properties. The

base rent included in the proposed lease assumes that property taxes

would be assessed on the properties and that the new owner would

make those payments. In the event that the properties remain exempt

Among other things, this means that the Historic Earl Warren Building,5

which was built in 1922, and is on the National Register of Historic Places, may
become a non-government commercial space by as early as 2030.
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from property taxes, the lease terms entitle the state to an annual

credit against its rent equal to the amount built in for such taxes. The

LAO, in its previous analysis, assumed property taxes would not be

assessed and the resulting annual credit would reduce the state’s

costs. Based upon interpretations of similar situations by the Board of

Equalization, it now seems likely that the properties would be subject

to property taxation and the state would not receive the property tax

credit.  (See Exhibit A at 3.)

• Right of First Refusal. If the owner receives an offer from a third

party for the purchase of one or more of the properties, the state

would have an opportunity to purchase the property under the same

terms as the third-party offer.  (See Exhibit A at 4.)

• Repurchase. The proposed lease does not include any provision for

the state to repurchase the property at a reduced rate or for the

properties to revert to state ownership at the end of the lease.  (See

Exhibit A at 4.)

• Upgrades. The owner would repaint all interior surfaces every five

years and replace all floor coverings every ten years.  (See Exhibit A

at 4.)

• Subleasing. The state may sublease any portion of the space.  (See

Exhibit A at 4.)

These lease terms would apply to all of the properties with the exception of the

California Emergency Management Agency Headquarters.  Due to the building’s

specialized purpose in responding to emergencies, DGS structured the proposed

lease so that the state would maintain responsibility for all building services.  (See

Exhibit A at 4.)

40. Most shocking among these terms is the guaranteed 10% escalator in

rents every five years.  While the rent is to be set at market rates at the beginning
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of the state’s initial 20-year rental period, it is easy to see that rents will quickly

surpass market rates, to the detriment of California’s taxpayers who spent decades

paying for these eleven properties only to become renters instead of owners. 

41. In marketing materials, CB Richard Ellis and the DGS touted

astonishing Projected Year 1 Net Operating Income (“NOI”), or first-year profits,

for the state’s new landlord.  Specifically, CB Richard Ellis’ website reflects the

following NOI projections:

Building Projected Year 1 Net
Operating Income

Ronald Reagan State Building $12,195,530

The San Francisco Civic Center, also
known as the Earl Warren / Hiram Johnson
Building

$22,040,256

Public Utilities Commission Building $6,098,050

Junipero Serra State Building $6,799,418

Elihu Harris Building $12,613,763

California Emergency Management
Agency Headquarters

$2,921,246

Attorney General Building $9,708,584

Capitol Area East End Complex $35,543,577

Department of Justice Building $4,936,426

Franchise Tax Board Complex $34,310,182

Judge Rattigan Building $1,040,445

Total First Year Projected NOI $148,207,478

See Exhibit D at 3.

42. The sale of these eleven properties to California First LLC represents

an unprecedented transfer of tax payer funds to private investors.  By the state’s

own estimates, it confers a first year benefit of nearly $150 million on its chosen

purchaser. (See Exhibit D at 3.)

43. As shown in the figure below, which was prepared by the LAO, the

estimated difference between the cost of maintaining ownership and the cost of
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leasing the buildings would increase over time.  In the near term, the greater cost

of leasing compared to ownership would average about $54 million over the first

five years. However, the estimated cost differential would increase to over $300

million annually in later years.

(Exhibit A at 9.)

44. In total, the LAO estimates that the total cost of the sale-leaseback

would be approximately $6 billion more than the cost of state ownership over a

35-year period, as reflected in the following graph prepared by LAO:

(Exhibit A at 9.)
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45. A simple way to measure the cost in present value terms is to think of

the sale-leaseback as a loan with interest – the state receives cash up front through

the sale with the obligation to pay it back over time through lease payments. Under

such a calculation, the state’s effective interest rate would be 10.2 percent. This

interest rate is greater – about double – than those the state is currently paying on

the buildings’ outstanding lease-revenue bonds and greater than the interest rates

on the state’s recently issued general obligation bonds.  (See Exhibit A at 9-10.)

E. SALE BARRELS FORWARD DESPITE UNCONTRADICTED

EVIDENCE OF LONG-TERM COSTS TO TAXPAYERS

1. Non-Partisan Legislative Analyst’s Office Issues Negative

Findings and Warns of Long-Term Consequences

46. On November 5, 2010, the nonpartisan Legislative Analyst’s Office

issued a report to Senator Ducheny, Chair or the Joint Legislative Budget

Committee, with the following important conclusions regarding the sale-leaseback

of the eleven properties:

• “ABX4 22 was a late addition to the 2009-10 budget agreement

without significant public discussion of its policy and cost

implications.” (Exhibit A at 9-10) (emphasis added)

• “The 2010-11 Budget Act assumes the sale-leaseback would generate

$1.2 billion in General Fund revenue. [¶] The sale-leaseback,

however, also would result in additional costs for the state as it pays

rent to the new owners.  The lease costs would exceed the amount the

state would pay if it maintained ownership of the properties.” 

(Exhibit A at 2) 

• “[T]he sale-leaseback is poor fiscal policy.”  (Exhibit A at 2)

• “[T]he ongoing costs of leasing the facilities eventually would exceed

the one-time revenue received in 2010-11.”  (Exhibit A at 5)
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• [T]he sale-leaseback would cost the state $646 million more than the

status quo over the first 20 years in present value terms” (Exhibit A at

7)

• “[T]he transaction would be a major fiscal loss even under the

shortest possible timeframe.” (Exhibit A at 7)

• If a 5 percent discount rate, is used, the net cost of the sale-leaseback

in present value terms would range from $1 billion for 20 years to $3

billion for 50 years.  (Exhibit A at 7)

• “In total ..., we estimate the total cost of the sale-leaseback would be

approximately $6 billion more than the cost of state ownership over

the 35-year period.”  (Exhibit A at 9)

• “A simple way to measure the cost in present value terms is the think

of the sale-leaseback as a loan with interest – the state receives cash

up front through the sale with the obligation to pay it back over time

through lease payments.  Under such a calculation, the state’s

effective interest rate would be 10.2%.  This interest rate is greater –

about double – than those the state is currently paying on the

buildings’ outstanding lease-revenue bonds and greater than the

interest rates on the state’s recently issued general obligation bonds.” 

(Exhibit A at 10)

• The bidding and award processes reveal “questions about how DGS

evaluated bids from the public sector” as well as a “troubling . . .

paucity of information regarding this major state financial transaction. 

. . .” (Exhibit A at 10-11 (“Awards Process Lacks Transparency”))

47. The LOA’s November 5, 2010 report followed on the heels of its

April 27, 2010 report to the Legislature entitled “Evaluating the Sale-Leaseback

Proposal: Should the State Sell Its Office Buildings?” – which report reached

similar negative conclusions.  (The April 27, 2010 Report is attached as Exhibit F 
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(hereinafter “April 27, 2010 LAO Report”).)  The April 27, 2010 LAO Report’s

findings can be summarized in the following LOA-prepared chart which

documents the escalating costs of the sale and lease-back versus continued state

ownership: 

(See Exhibit F at 10.)  

48. To date, the independent, non-partisan analysis by the Legislative

Analyst’s Office has been ignored by the DGS and the Schwarzenegger

Administration.

49. DGS has relied upon their own economic analysis of the sale-

leaseback while forging ahead with the transaction irrespective of the harm it will

cause the state.  DGS warns that their analysis is highly speculative, and the

reports by the LAO harshly criticize the analysis conducted by DGS.  In a letter

from DGS to the Honorable Denise Moreno Ducheny, Chair of the Joint

Legislative Budget Committee, DGS “strongly caution[s] . . . that economic

analysis beyond 10 years in this industry is rare.  Forecasting the cost drivers
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included in this analysis beyond 20 years becomes increasingly speculative and

significantly diminishes the confidence of the analysis.”  See Letter from DGS to

Honorable Denise Moreno Ducheny, Chair Joint Legislative Budget Committee,

October 11, 2010, attached hereto as Exhibit G (emphasis added).

IV.     CAUSES OF ACTION

FIRST CAUSE OF ACTION

(WRIT OF MANDATE CODE OF CIV. PROC. § 1085)

50. Petitioners/Plaintiffs hereby incorporate by reference all of the

foregoing paragraphs as though fully set for herein.

51. Code of Civil Procedure section 1085 provides as follows:

A writ of mandate may be issued by any court to any inferior
tribunal, corporation, board, or person, to compel the
performance of an act which the law specially enjoins, as a duty
resulting from an office, trust, or station, or to compel the
admission of a party to the use and enjoyment of a right or
office to which the party is entitled, and from which the party is
unlawfully precluded by such inferior tribunal, corporation,
board, or person. (Civ. Proc. § 1085, subd. (a).)

52. A Writ of Mandate lies to compel a public official, in this case, the

Governor, DGS and Acting Director Diedrich, to perform an official act required

by law, in this case, to allow the Judicial Council to exercise its authority and

control over the appellate court facilities that are the subject of this suit, which it is

being unlawfully precluded from exercising by the Department of General

Services, its Acting Director Diedrich, and the Governor.  See Common Cause v.

Board of Supervisors (1989), 49 Cal. 3d 432, 442 (writ of mandate lies to compel

a public official to perform an official act required by law.); see also, Decl. of

Justice Huffman ¶¶ 8, 9.

53. A writ must issue when there is no plain, speedy, and adequate

alternative remedy and the respondent has a duty to perform.  See Payne v.

Superior Court (1976) 17 Cal.3d 908, 925.
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54. Petitioners/Plaintiffs have no plain, speedy, or adequate alternative

remedy at law to challenge the refusal of the Department of General Services, its

Acting Director Diedrich, and the Governor to confer with, and receive the

consent of, the Judicial Council regarding the sale and/or lease-back of the

appellate court facilities.  See Jenkins v. Knight (1956) 46 Cal. 2d 220 (where no

discretion exists in the law and a ministerial action is imposed upon the executive,

an officer of the executive department is subject to judicial process, including a

writ of mandamus, just like any other citizen of the state.)

55. Petitioners/Plaintiffs have standing as taxpayers.  See Knoff v. City

and County of San Francisco (1969) 1 Cal. App. 3d 184 (taxpayers have standing

to seek a writ of mandamus); see also, Fuller v. San Bernadino Valley Municipal

Water Dist. (1966) 242 Cal. App. 2d 52, 57 (where the matter is one of public

right and the writ seeks performance of a public duty, taxpayer status suffices to

establish standing). 

SECOND CAUSE OF ACTION

(COMPLAINT FOR INJUNCTIVE RELIEF CODE OF CIV. PROC. § 526)

56. Petitioners/Plaintiffs hereby incorporate by reference all of the

foregoing paragraphs as though fully set for herein.

57. The DGS, its Acting Director Diedrich, and the Governor intend to

sell the appellate court facilities, including the San Francisco Civic Center –  Earl

Warren and Hiram Johnson Buildings and the Ronald Reagan State Building, in

violation of state law, which requires the concurrence of the Judicial Council. See

Decl. of Justice Huffman ¶ 5.

58. The DGS, its Acting Director Diedrich, and the Governor intend to

sell and lease-back a total of eleven state properties to a private bidder.  The

planned sale-leaseback constitutes an illegal expenditure and illegal waste of

public funds.  It also constitutes an unconstitutional gift of public goods.  (Article

16, Section 6 of the California Constitution provides that the Legislature shall not
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have the power to "gift or authorize the making of any gift, of any public money or

thing of value to any individual, municipal or other corporation.")  A cause of

action exists for a taxpayer to seek an injunction with regard to the illegal

expenditure or waste of public funds pursuant to Cal. Code Civ. Pro. § 526a.  That

section states:

An action to obtain a judgment, restraining and preventing any
illegal expenditure of, waste of, or injury to, the estate, funds,
or other property of a county, town, city or city and county of
the state, may be maintained against any officer thereof, or any
agent, or other person, acting in its behalf, either by a citizen
resident therein, or by a corporation, who is assessed for and is
liable to pay, or, within one year before the commencement of
the action, has paid, a tax therein. This section does not affect
any right of action in favor of a county, city, town, or city and
county, or any public officer; provided, that no injunction shall
be granted restraining the offering for sale, sale, or issuance of
any municipal bonds for public improvements or public
utilities.

59. Judicial relief is urgently needed because the DGS, its Acting

Director Diedrich, and the Governor intend to complete this sale of the court

facilities in or before December 2010.  (See Exhibit A at 4.)

60. The DGS, its Acting Director Diedrich, and Governor must be

enjoined from violating state law as soon as possible and prior to its occurrence.

61. Because the Judicial Council is entitled by law, and required by law,

to exercise the control and authority of an owner over the appellate court facilities

of the State, and it is being prevented from exercising its legal authority by the

DGS, its Acting Director Diedrich, and Governor, Petitioners/Plaintiffs are likely

to succeed on the merits regarding their petition for Writ of Mandate and/or its

declaratory relief cause of action. Decl. of Justice Huffman ¶¶ 8, 9.

62. Petitioners/Plaintiffs further have a valid legal remedy under Cal.

Code Civ. Pro. § 526a, as taxpayers of the State of California, to prevent the waste

of public funds.
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63. Petitioners/Plaintiffs are entitled to the relief demanded, and the

relief, or any part thereof, consists in restraining the commission or continuance of

the act complained of herein.

64. Petitioners/Plaintiffs will suffer irreparable injury because the Judicial

Council, and its members, are charged with exercising control over the State’s

appellate court facilities.  Decl. of Justice Huffman ¶ 5.  By selling and leasing-

back the San Francisco Civic Center – Earl Warren and Hiram Johnson Buildings

and the Ronald Reagan State Building, without consulting, or obtaining the

consent of the Judicial Council, the DGS, its Acting Director Diedrich, and

Governor act in direct contravention of the Judicial Council’s lawful authority and

legal duty to act, and the Judicial Council’s ability to fulfill its statutory duty is

negated, entirely, by the DGS, its Acting Director Diedrich, and Governor’s

unlawful conduct. Id.

65. Petitioners/Plaintiffs will further suffer irreparable injury as taxpayers

of the State of California should the sale of the eleven state properties proceed. 

Once the sale closes, the state will no longer own the properties at issue and will

be contractually obligated, under oppressive terms, to pay a private landlord

above-market rent for a period of at least twenty years, costing taxpayers billions

in the long-term.  (See Exhibit A.)

66. In addition, Petitioners/Plaintiffs are without an adequate remedy at

law.  If the DGS, its Acting Director Diedrich, and the Governor are not enjoined

from violating state law, Petitioners/Plaintiffs will suffer a breach of their rights

rendering any judgment ineffectual.

67. The facts and circumstances of this case warrant preliminary

injunctive relief under Code of Civil Procedure section 527.

/ / /
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THIRD CAUSE OF ACTION

(COMPLAINT FOR DECLARATORY RELIEF UNDER 

CODE OF CIV. PROC. § 1060)

68. Petitioners/Plaintiffs hereby incorporate by reference all of the

foregoing paragraphs as though fully set forth herein.

69. An actual controversy has arisen and now exists between

Petitioners/Plaintiffs and Respondents/Defendants concerning their respective

rights and obligations with respect to responsibility, jurisdiction, control and

authority over the appellate court facilities found in the San Francisco Civic

Center – Earl Warren and Hiram Johnson Buildings and the Ronald Reagan State

Building.  As set forth more fully elsewhere in this complaint, the Judicial

Council, and its members, possess responsibility, jurisdiction, control and

authority over the appellate court facilities at issue; whereas,

Respondents/Defendants, DGS, its Acting Director Diedrich, and the Governor,

intend to sell the facilities to a private company, without the consent of the

Judicial Council.  Respondent/Defendants have contravened governing law by

stripping the Judicial Council of its authority over the subject facilities. Decl. of

Justice Huffman ¶¶ 5-9.

70. In addition, an actual controversy has arisen and now exists between

Petitioners, as taxpayers of the State of California, and Respondents, concerning

their respective rights and obligations with respect to the sale and lease-back of

public facilities and whether the sale and lease-back violates the State

Constitution, Article 16, Section 6 and constitutes an unconstitutional gift of

public funds to the selected purchaser, California First LLC.  Petitioners seek to

enforce their rights and to declare Respondents obligations under the law.  In

particular, Petitioners ask this court to declare that the DGS, its Acting Director

Diedrich, and the Governor are prohibited under the State Constitution, Article 16,

Section 6, from proceeding with the sale and lease-back of the 11 properties in the
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"Golden State Portfolio", as the sale on the proposed terms represents and

unconstitutional gift of public property. 

71. Petitioners/Plaintiffs seek to enforce their rights and to declare

Respondents/Defendants obligations under the law.  In particular,

Petitioners/Plaintiffs ask this court to declare that the DGS, its Acting Director

Diedrich, and Governor are legally required under state law to refrain from selling

or leasing-back the San Francisco Civic Center –  Earl Warren and Hiram Johnson

Buildings and the Ronald Reagan State Building in the absence of the approval

and consent of the Judicial Council.

PRAYER FOR RELIEF

72. WHEREFORE, Petitioners/Plaintiffs pray that judgment be entered

against Respondents/Defendants, and each of them as follows:

1. For a Writ of Mandate pursuant to Code of Civil Procedure

section 1085 compelling the DGS, its Acting Director Diedrich, and the Governor

to refrain from selling and/or leasing back any appellate court facilities, including

those found in the San Francisco Civic Center –  Earl Warren / Hiram Johnson

Building and the Ronald Reagan State Building, without the consent and approval

of the Judicial Council;

2. For a Writ of Mandate pursuant to Code of Civil Procedure

section 1085 compelling the DGS, its Acting Director Diedrich, and the Governor

to cease and desist acting to sell the Eleven Buildings in violation of the

Constitution and the laws of the State of California;

3. For a Preliminary and Permanent Injunction, against

Respondents/Defendants predicated on the claims presented herein, enjoining

them, their agents, servants, employees, and all persons acting under, in concert

with, or for them, from: (1) selling and/or leasing-back the eleven state-owned

properties that comprise the “Golden State Portfolio” on the terms of sale currently

proposed, and from, (2) selling and/or leasing-back the appellate court facilities
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