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CERTIFICATE AS TO
PARTIES, RULINGS, AND RELATED CASES

Pursuant to D.C. Circuit Rule 28(a)(1), petitioners the States of
New York, California, Connecticut, Delaware, Hawai‘l, Illinois, Iowa,
Kentucky, Maine, Maryland, Massachusetts, Minnesota, Mississippi,
New Jersey, New Mexico, North Carolina, Oregon, Pennsylvania, Rhode
Island, Vermont, Virginia, Washington, the District of Columbia, the
County of Santa Clara, Santa Clara County Central Fire Protection
District, and the California Public Utilities Commission (Government

Petitioners) certify as follows:

A. Parties and Amici

The Government Petitioners are the State of New York et al.
(No. 18-1055), the County of Santa Clara and the Santa Clara County
Central Fire Protection District (No. 18-1088), and the California Public
Utilities Commission (No. 18-1089). In addition to the Government
Petitioners, the following are petitioners in the consolidated petitions for
review: Mozilla Corporation (No. 18-1051), Vimeo, Inc. (No. 18-1052),
Public Knowledge (18-1053), Open Technology Institute at New America
(No. 18-1054), National Hispanic Media Coalition (No. 18-1056), NTCH,

Inc. (No. 18-1061), Benton Foundation (No. 18-1062), Free Press (18-1064),
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Coalition for Internet Openness (No. 18-1065), Etsy, Inc. (No. 18-1066),
Ad Hoc Telecom Users Committee (No. 18-1067), Center for Democracy
and Technology (No. 18-1068), and INCOMPAS (No. 18-1105).

Respondents in these consolidated cases are the Federal
Communications Commission and the United States of America.

More than twenty million companies, organizations, and individuals
participated in the underlying rulemaking proceeding (WC Docket 17-108,
FCC No. 17-166). The Commission did not include in its Order a listing
of the parties that participated in the underlying proceeding. Below 1s a
representative, but not comprehensive, list of companies and organizations
that filed comments or reply comments during the rulemaking according
to the Commission’s Electronic Comment Filing System:

18MillionRising.org (Voices Coalition)

AARP

Access Now

Ad Hoc Telecommunications Users Committee

ADT Corporation

ADTRAN, Inc.

Advanced Communications Law & Policy Institute at New York
Law School

Akamai Technologies, Inc.

Alamo Broadband

Alarm Industry Communications Committee

Alaska Communications

ALEC

Amazon
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American Association of Community Colleges
American Association of Law Libraries et al.
American Association of State Colleges and Universities et al.
American Cable Association

American Civil Liberties Union

American Consumer Institute

American Library Association

American Sustainable Business Council
Americans for Tax Reform and Digital Liberty
Apple Inc.

AppNexus

Asian Americans Advancing Justice | AAJC
Association of Research Libraries

AT&T Services, Inc.

Benton Foundation

Black Women’s Roundtable

California Public Utilities Commission
CALinnovates

Cause of Action

CCIA

Center for Democracy & Technology

Center for Individual Freedom

Center for Media Justice et al. (Voices Coalition)
CenturyLink

Charter Communications, Inc.

Cisco Systems, Inc.

Citizens Against Government Waste

City of Boston, Massachusetts

City of Portland, Oregon

City of San Francisco, California

Coalition for Internet Openness

Cogent Communications Group, Inc.

Color of Change (Voices Coalition)

Comcast Corporation

Common Cause

Communications Workers of America
Commonwealth of Massachusetts
Competitive Enterprise Institute
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CompTIA

Community Technology Advisory Board
Consumers Union

County of Santa Clara, California

Cox Communications, Inc.

CREDO Mobile

CTIA — The Wireless Association

Daily Kos

Data Foundry

Digital Policy Institute

Directors Guild of America

District of Columbia

Electronic Frontier Foundation
Electronic Gaming Foundation

Engine

Entertainment Software Association
Electronic Privacy Information Center
Ericsson

Etsy, Inc.

European Digital Rights

Farsight Security

Fiber Broadband Association
FreedomWorks

Free Press

Free State Foundation

Friends of Community Media

Frontier Communications

FTC Staff

Future of Music Coalition

Golden Frog

Greenlining Institute

Hispanic Technology and Telecommunications Partnership
Home Telephone Company
INCOMPAS

Independent Film & Television Alliance
Information Technology Industry Council
Inmarsat

Institute for Local Self-Reliance
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Interisle Consulting Group LLC

Internet Association

Internet Freedom Coalition

Internet Innovation Alliance (IIA)

ITIF

ITTA — The Voice of Midsize Communications Companies
Level 3 Communications, LLC

Judicial Watch

Massillon Cable Comments

Media Alliance (Voices Coalition)

MediaFreedom.org

Meetup, Inc.

Microsoft Corporation

M-Lab

Mobile Future

Mobilitie, LLC

Motion Picture Association of America

Mozilla

NAACP

National Association of Realtors

National Association of Regulatory Utility Commissioners
National Association of State Utility Consumer Advocates
National Cable & Telecommunications Association
National Exchange Carrier Association

National Grange

National Hispanic Media Coalition

National Newspaper Publishers Association

National Venture Capital Association

Netflix, Inc.

New America Foundation (Open Technology Institute)
New Media Rights

Nokia

Nominum

NTCA — The Rural Broadband Association

Oracle Corp

Presente.Org (Voices Coalition)

Public Knowledge

QUALCOMM Incorporated
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R Street

Sandvine Incorporated

Software and Information Industry Alliance

Sprint Corporation

State of California

State of Connecticut

State of Hawai‘l

State of Illinois

State of Iowa

State of Maine

State of Maryland

State of Mississippi

State of New York

State of Oregon

State of Rhode Island

State of Vermont

State of Washington

Techdirt

Tech Knowledge

Telecommunications for the Deaf and Hard of Hearing, Inc. (TDI),
et al.

Telecommunications Industry Association

T-Mobile USA, Inc.

TracFone Wireless

Twilio

Twitter

United Church of Christ (Voices Coalition)

United States Telecom Association

Verizon

Vimeo, Inc.

Voices for Internet Freedom Coalition

Volo

Wikimedia Foundation

Wireless Internet Service Providers Association

Writers Guild of America, West, Inc.

WTA — Advocates for Rural Broadband

Y Combinator
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The following entities have intervened in support of Petitioners:
City and County of San Francisco, National Association of Regulatory
Utility Commissioners, Internet Association, Computer and
Communications Industry Association, National Association of State
Utility Consumer Advocates, Writers Guild of America, West, Inc., and
Entertainment Software Association. The following entities have moved
to intervene in support of Respondents: NCTA - The Internet &
Television Association, CTIA - The Wireless Association, USTelecom —
The Broadband Association, American Cable Association, Leonid
Goldstein, and Wireless Internet Service Providers Association. The
following entity has intervened in support of neither side: Digital Justice
Foundation.

As of the time of this filing, there are no amici curiae.

B. Ruling Under Review

The ruling under review is the Commission’s Restoring Internet
Freedom, Declaratory Ruling, Report and Order, and Order, 33 FCC Red.

311 (2018) (the “Order”).
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C. Related Cases

The Order has not previously been the subject of a petition for
review by this Court or any other court. All petitions for review of the
Order have been consolidated in this Court.

The following cases previously before this Court involved review of
earlier, related Commission decisions that raised issues substantially
similar to those raised in this case: United States Telecom Association v.
FCC, 825 F.3d 674 (D.C. Cir. 2016), reh’g denied 855 F.3d 381 (D.C. Cir.
2017), and Verizon v. FCC, 740 F.3d 623 (D.C. Cir. 2014). The following
petitions for certiorari seeking review of the United States Telecom
Association decision are currently pending before the Supreme Court of
the United States: Daniel Berninger v. FCC, S.Ct. No. 17-498; AT&T Inc.
v. FCC, S.Ct. No. 17-499; American Cable Association v. FCC, S.Ct. No.
17-500; CTIA-The Wireless Association v. FCC, S.Ct. No. 17-501; NCTA-
The Internet & TV Association v. FCC, S.Ct. No. 17-502; TechFreedom v.
FCC, S.Ct. No. 17-503; U.S. Telecom Association v. FCC, S.Ct. No. 17-

504.

Certificate-8



USCA Case #18-1051  Document #1746554 Filed: 08/20/2018 Page 10 of 86

TABLE OF CONTENTS

Page
TABLE OF AUTHORITIES ......oooiiiiiiiiiiiiiiiiiieiiieeeeeeeeeeeeeeeeeeeeeeeee e 111!
GLOSSARY OF TERMS AND ABBREVIATIONS .....ccccooviiiiiiiiiiiieeenn. X!
PRELIMINARY STATEMENT. ...ttt 1!
JURISDICTIONAL STATEMENT ...ttt 3!
ISSUES PRESENTED .....oooiiiiiiiiieeee ettt 3!
STATUTES AND REGULATIONS ...cooiiiiiiiieeeeee ettt 3!
STATEMENT OF THE CASE ..., 4

A.! The Role of State and Local Governments in Regulating
Communications and Protecting Public Safety........................ 41
B.! Order on RevieW........cccoeiiiiiiiiiiiiiii, 5!
C.!' The Government Petitioners ...........cccccoooviiiiiiiiiiiiiiiiiiiiiiiins 8!
1.1 The State Petitioners........cccccvvveeveiieiiiiiiiiiiieiiiiiieeeeeeeeeeeeee. 8!

2.1 The County of Santa Clara and the Santa Clara

County Central Fire Protection District..............oeeenennn... O
3.! California Public Utilities Commission .......................... 10t
STANDARD OF REVIEW ... 11
SUMMARY OF ARGUMENT ..., 11
STANDING ..o, 14
ARGUMENT ..ot e e e e e e 15!



USCA Case #18-1051  Document #1746554 Filed: 08/20/2018 Page 11 of 86

Page
POINT I
THE ORDER IS ARBITRARY AND CAPRICIOUS.....uuuuuiiuuuiniiiiiiiiiiiiiiiiiiianeans 15
A. The Commission Disregarded the Serious Risk That
Providers Will Engage in Abusive Practices That
Undermine the Open Internet..........ccccoooiviiiiiiiiiiiinniiinn, 16
B. The Commission Violated Its Statutory Mandate to
Consider Public Safety......cccooveeiiiiiiiiiiiiiiiieeeeeeeee e 22
C. The Order Failed to Consider Significant and Long-
Standing Reliance Interests. .......ccoooovvviieiiiiiiiiiiiieeiiiieecee 29
D. The Commission Failed to Properly Consider the Effect
of Reclassification on Universal Service and Pole
Attachment Rights. ....cccooooviiiiiiiiiiiee e 32
POINT II
THE COMMISSION’S PREEMPTION ORDER IS INVALID ....cevviiiiiiieeeeeeeennee 39
A. The Commission May Not Preempt Absent Statutory
AULNOTIEY. it 39
B. The Commission’s Reference to Conflict Preemption Is
Premature and Erroneous in Any Event. ..........cccccoveeeeiinnnnnn. 48
1. Conflict preemption must be raised on a case-by-
case basis, not suggested in an order opining in
advance that all state laws are preempted. .................... 48
2. The Order fails to identify a valid basis for conflict
PLEEIMPEION. L.eiiirineiiiiieeiiieeeiieeeeeteeeeereeeeereeerateeeraaeeeeaans 50
CONCLUSION .ottt e e e e e e e e e et s e e e e e e eaeeaaaeaes 56

11



USCA Case #18-1051  Document #1746554 Filed: 08/20/2018 Page 12 of 86

TABLE OF AUTHORITIES

Cases Page(s)
Alascom, Inc. v. FCC,
727 F.2d 1212 (D.C. Cir. 1984) ..uuiiiiieiiiee e, 48, 49

Alaska v. U.S. Dep’t of Transp.,
868 F.2d 441 (D.C. Cir. 1989) ....ovvuieeiiiiiiiee e 14

American Library Ass’n v. FCC,
406 F.3d 689 (D.C. Cir. 2005) .......ccevvriiiiiiieeeeeeeeeeeeiiieiee e e e e e e eeeeaaaees 41

American Radio Relay League, Inc. v. FCC,
524 F.3d 227 (D.C. Cir. 2008) ...ccceeiiiiiieeiiiiicieeee e 32

AT&T Corp. v. FCC,
86 F.3d 242 (D.C. Cir. 1996) .....covuueeeieiiiiiiee e 15

Building & Constr. Trades Council of Metro Dist. v.
Associated Builders & Contractors of Mass./R.1., Inc.,

507 U.S. 218 (1993) ..unnieieieeeeeeeeiee e 53
California v. FCC,

39 F.3d 919 (9th Cir. 1994) ....ccoovriieeiiiiiieee e 42
California v. FCC,

905 F.2d 1217 (9th Cir. 1990) ....cuueeiiiiiiiiee e 41

City of New York v. FCC,
486 U.S. 57 (1988) .eeeeeeeeeeeeeeeeeeeeeeeeeeeeeseee e, 44, 45

Comecast Corp. v. FCC,
600 F.3d 642 (D.C. Cir. 2010) ......ceeeervrvrieeeeeennnnn. 13, 41, 42, 43, 44, 48

Computer & Communications Industry Association v. FCC,
693 F.2d 198 (D.C. Cir. 1982) ...covvueiieiiiiiie e 44

Direct Commc’ns Cedar Valley, LLC v. FCC,
753 F.3d 1015 (10th Cir. 2014) ..ccuvueeiieiiiieeeeeeeceee e 34

111



USCA Case #18-1051  Document #1746554 Filed: 08/20/2018 Page 13 of 86

Cases Page(s)
EchoStar Satellite L.L.C. v. FCC,
704 F.3d 992 (D.C. Cir. 2018) cuuuiiieiiiiiieeeeee e 47

Encino Motorcars, LLC v. Navarro,
136 S. Ct. 2117 (2016) .cuuuniieiieieiiiieeeeiie e 16, 29, 30

Global Tel*Link v. FCC,
866 F.3d 397 (D.C. Cir. 2017) uuuiiiiieeieieeeeeeeeeeee e 51

Graham v. R.J. Reynolds Tobacco Co.,
857 F.3d 1169 (11th Cir. 2017) .ccuuuieieiiiiiiiee e 54

Hillsborough County, Fla. v. Automated Med. Labs., Inc.,
ATT U.S. TOT (1985) ..uniiiiiiiieeeeeeiiiee e e et e e e e et e e e e e et e e e e eeaaneeeaeeanes 50

Louisiana Pub. Serv. Comm’n v. FCC,
476 U.S. 355 (1986) ...uuuiiieeiiieieeeieeeeeee e 4, 47

Medtronic v. Lohr,
DL U.S. 470 (1996) .....uuiiieieeieieeeeeeee et eaas 50

Metropolitan Life Ins. Co. v. Massachusetts,
ATT U.S. T24 (198D) ... ettt 4

Minnesota Pub. Util. Comm’n v. FCC,
483 F.3d 570 (8th Cir. 2007) .euuiieeeeiiiieeeeeee e 42

Motor Vehicle Mfrs. Ass’n. of U.S., Inc. v. State Farm Mutual
Auto Ins. Co.,
463 U.S. 29 (1983) ceuuuniiiiiiiiee e 15

National Ass’n of Regulatory Utility Comm’rs v. FCC,
533 F.2d 601 (D.C. Cir. 1976) ....covviieeeeeiiicee e 40

National Ass’n of Regulatory Utility Comm’rs v. FCC,
880 F.2d 422 (D.C. Cir. 1989) .....cciiiiiiiieiiiieee e 46

New York State Dep’t. of Soc. Servs. v. Dublino,
413 U.S. 405 (1973) euuniiiiiiiieeeeeeeee ettt e eeas 51

v



USCA Case #18-1051  Document #1746554 Filed: 08/20/2018 Page 14 of 86

Cases Page(s)

Nuvio Corp. v. FCC,
473 F.3d 302 (D.C. Cir. 20006) ........ccevvriiriiiieeeeeeeeeeeeiiieeeeeeeeeeeeeeeneaens 22

People v. Charter Commc'ns, Inc.,
162 A.D.3d 553 (N.Y. App. Div. 2018) .cceuvuiiiiiiiiiiieieeeeeeeeeeee e 22

Public Citizen v. Federal Motor Carrier Safety Admin.,
374 F.3d 1209 (D.C. Cir. 2004) ......oeiiieiiiieeeeeeeiicee e 15, 22

Public Serv. Comm’n of Maryland v. FCC,
909 F.2d 1510 (D.C. Cir. 1990) .....ueeiiiiiiiieeeeeeeccee e 40, 45

Puerto Rico Dep’t of Consumer Affairs v. Isla Petroleum
Corp.,

485 U.S. 495 (1988) ..uuuiiiiiiiiieee e 55
SEC v. Chenery Corp.,

SLB U.S. 80 (1943) ceuuuniiiiiiiieeeeeeeeee e eeaa 48
Telocator Network of Am. v. FCC,

691 F.2d 525 (D.C. Cir. 1982) ...uciivieiiiiiieeeeeeeeeee e 16
Texas Office of Pub. Util. Counsel v. FCC,

183 F.3d 393 (5th Cir. 1999) ....covveiiiiieiiiee e 46
United States Telecom Ass’n v. FCC,

825 F.3d 674 (D.C. Cir. 2016) ..uuiiveeiiieieeiieeeeeee e 2, 30
United States Telecom Ass’n v. FCC,

855 F.3d 381 (D.C. Cir. 2017) cuuueiiiieeiiiiieeeeeee e 20
Verizon v. FCC,

740 F.3d 623 (D.C. Cir. 2014) ceuuniiiiieeeiieeeeeeeeeeeeeeeee e 53
Wyeth v. Levine,

555 U.S. 555 (2009) ..uuuniiiiiiiiieeeeeeiee e 11, 49
Constitutions
Cal. Const. art. XIL.....oouiiiiiiiiii e 10



USCA Case #18-1051  Document #1746554 Filed: 08/20/2018 Page 15 of 86

Statutes Page(s)
"#"'$%&

Pub. L. No. 104-104, 110 Stat. 56 (1996) ......ccoevvueeeiiiieieieeeeeeeeeeieeees 52
D ULS.C. 8§ TOB vttt et e e e e e e e eaeeaa 11
28 U.S.C. § 2342 .o 3, 49
42 U.S.C. § 5195C. ittt et 24
47 U.S.C.
S 5 3 O RURUURRRSPPRRIN 22
SR R 320 1o 1 < SRR 52
S 55 TP EPRUUURRUPRRN 43
§ 154 oo aaaa 40
§ 160 ceureneieieiee et e e e aaeaaaas 46
§ 214 oo aaaa 33
§ 224 <o 36, 37
8 230 ettt e e e aaaa 43
8 2D e 33, 35, 51, 52, 54
§ 254 i 33, 34, 35
RS 15 372U 51, 54
§ 402 oot 3, 49
§ A4 oo aaaa 51
§ 13002 et aeaaaa 56
§ 1304 oo eeaaaa 56
0%)" "
Cal. Pub. Util. Code § 871 ...uniiiiiiiieieeee e 33
Conn. Gen. Stat.
§ 16-247T€ .o aaaa 33
§ 218-217 oo 52
6 Del. Code Ch. 24A... ... 52
220 I11. Comp. Stat. § 5/13-301....uuiieeiiiiiieieee e 33

%!



USCA Case #18-1051  Document #1746554 Filed: 08/20/2018 Page 16 of 86

Statutes Page(s)
Mass Gen. L. €. 25 § 21 o 25
Md. Code Ann.

Com. Law § 14-3301 €1 SEQ. cevuviiuniiiiieiiiieeiieeeee e 52

Pub. Util. § 8-201 .o e e ee e 33
Minn. Stat.

§ 23770 (2017) ettt aeaaa 33

§ B25F.693 (2017) cceitueeeiiiiiiee et 52
N.J. Stat. ANn. § 49:3-53 ..eee i 52
Ch. 88, 2018 Or. Laws (Apr. 9, 2018)...cccciiiiiieeeeieeiiieee e 9
Or. Rev. Stat. § 646A.800.......ccccoiviiiiiieeeieiiiee e e e e 53
No. 169, 2018 Vt. Acts (May 22, 2018) .....cceevvirriieeeeeiiiiieeeeeeeiiee e, 9
Wash. Rev. Code ch. 19.385 ....couriiiiiiiiee e 9

Administrative Materials

I"#'$%& '

25 FCC Red. 5541 (May 19, 2010) .....iiiiieeiiiiieeeeeiieeeeeeeeee e 37
In re City of Wilson,

30 FCC Red. 2408 (Mar. 12, 2015) ..civvveeeiiieeiieiieeeeeeeeeeeeeee e 52
In re Lifeline & Link Up Reform and Modernization,

31 FCC Red. 3962 (2016) cuunnieiiieeeiiieeeeeiiee e 33
In re Protecting and Promoting the Open Internet,

30 FCC Red. 5601 (2015) vuunieiiieeeeiiieeeeeiiee e 16
0%)" '
Regulations
940 Mass. Code Regs. § 19.01 €t SEQ. cceeevvvivuieeieiiiiiiee e 52

Vil



USCA Case #18-1051  Document #1746554 Filed: 08/20/2018

Administrative Materials

37 Pa. Code § 301.1 €t S€Q. .cevvvuieeeiiiiiiieeeeeeeicee e,

Decisions

Page 17 of 86

Page(s)

.............. 53

Decision No. 98-10-058, 82 CPUC2d 510, 1998 Cal. PUC LEXIS 879...... 37

In re Rockland Electric Co.,
Case No. ER16060524 (N.J. Bd. of Pub. Util., Aug. 23,

Executive Orders

Exec. Order No. 2-18 (Feb. 17, 2018), 326 Vt. Govt. Reg. 2

(MAr. 20018) ..uuiiiiiie et e e

Exec. Order No. 9 (Feb. 5, 2018), 50 N.dJ. Reg. 931 (Mar. 5,

Haw. Exec. Order No. 18-02 (Feb. 5, 2018),
https://governor.hawaii.gov/wp-
content/uploads/2018/02/Executive-Order-No.-18-02-Net-

Neutrality-Signed.pdf..........ooeiiiiiiiiiiiiie e,

Mont. Exec. Order No. 3-2018 (Jan. 22, 2018),
http://governor.mt.gov/Portals/16/docs/2018 EOs/EO-03-

2018_Net%20Freedom.pdf?ver=2018-01-22-122048-023.....

R.I. Exec. Order No. 18-02 (Apr. 24, 2018),
http://www.governor.ri.gov/documents/orders/ExecOrderl

B-02.GF et

Miscellaneous Authorities

National Conference of State Legislatures, Net Neutrality
Legislation in States (as of July 18, 2018),
http://www.ncsl.org/research/telecommunications-and-
information-technology/net-neutrality-legislation-in-

S 7z LTSI 1] 0 ) SRt



USCA Case #18-1051 Document #1746554 Filed: 08/20/2018

Miscellaneous Authorities

Philip Weiser, Federal Common Law, Cooperative
Federalism, and the Enforcement of the Telecom Act, 76

N.Y.U. L. ReV. 1692 (2001) «..vovveeeeeeeeeeeeeeeeeereeeeererseeresees
S. Conf. Rep. No. 104-458 (1996) ..vvvveeeeeeeeeeeeeeeeeereeeeerees

Wash. S. Bill Rep. on SHB 2282 (Feb. 27, 2018), at
http://lawfilesext.leg.wa.gov/Biennium/2017-
18/Htm/Bill1%20Reports/Senate/2282-

S%20SBR%20APS%2018. htm.....cccevviiiiiiiiiiiiiiiiiiiiiiiiieeenee.

1X

Page 18 of 86

Page(s)



USCA Case #18-1051  Document #1746554 Filed: 08/20/2018 Page 19 of 86

GLOSSARY OF TERMS AND ABBREVIATIONS

1996 Act Telecommunications Act of 1996, Pub. L. No. 104-
104, 110 Stat. 56
2015 Order In re Protecting and Promoting the Open Internet, 30

FCC Red. 5601 (2015), aff'd sub nom. United States
Telecom Association v. FCC, 825 F.3d 674

BIAS Broadband Internet Access Service

Cable Act of 1984 | Cable Communications Policy Act of 1984, Pub. L.
No. 98-549, 98 Stat. 2279

California I California v. FCC, 905 F.2d 1217 (9th Cir. 1990)

California II1 California v. FCC, 39 F.3d 919 (9th Cir. 1994)

CCIA Computer and Communications Industry
Association

Commission or Federal Communications Commission

FCC

CPUC California Public Utilities Commission

Communications | Communications Act of 1934, as amended, 47 U.S.C.
Act § 151 et seq.

County County of Santa Clara

County Fire Santa Clara County Central Fire Protection District

Edge provider Entity providing content, applications, and services
over the Internet to end users

Government States of New York, California, Connecticut,

Petitioners Delaware, Hawai, Illinois, Iowa, Kentucky, Maine,

Maryland, Massachusetts, Minnesota, Mississippi,
New dJersey, New Mexico, North Carolina, Oregon,
Pennsylvania, Rhode Island, Vermont, Virginia,
Washington, the District of Columbia, the County of
Santa Clara, Santa Clara County Central Fire
Protection District, and the California Public
Utilities Commission

Kabai Decl. Declaration of Imre Kabai [Addendum 13-15]
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Lifeline Federal and state programs that provide a monthly
discount for low-income subscribers of certain
communication services

Maryland PSC Public Serv. Comm’n of Maryland v. FCC, 909 F.2d
1510 (D.C. Cir. 1990)

McSweeny Commissioner Terrell McSweeny, Federal Trade
Commission

Minnesota PUC | Minnesota Pub. Util. Comm’n v. FCC, 483 F.3d 570
(8th Cir. 2007)

NARUC II National Ass’n of Regulatory Utility Comm’rs v.

FCC, 533 F.2d 601 (D.C. Cir. 1976)

Non-Government
Petitioners

Mozilla Corporation, Vimeo, Inc., Public Knowledge,
Open Technology Institute, National Hispanic
Media Coalition, NTCH, Inc., Benton Foundation,
Free Press, Coalition for Internet Openness, Etsy,

Inc., Ad Hoc Telecom Users Committee, Center for
Democracy and Technology, and INCOMPAS

NGP Br.

Brief for Non-Government Petitioners

NYAG

New York Attorney General’s Office

Open Internet

The principle that broadband providers must treat
all Internet traffic the same regardless of source

OTI New America’s Open Technology Institute

Order Restoring Internet Freedom, Declaratory Ruling,
Report and Order, and Order, 33 FCC Red. 311
(2018) [JA __-_ ]

Sandoval Professor Catherine Sandoval, Santa Clara
University School of Law

State Petitioners | States of New York, California, Connecticut,

Delaware, Hawai‘, Illinois, Iowa, Kentucky, Maine,
Maryland, Massachusetts, Minnesota, Mississippi,
New dJersey, New Mexico, North Carolina, Oregon,
Pennsylvania, Rhode Island, Vermont, Virginia,
Washington, and the District of Columbia

Transparency
Rule

Disclosures mandated by the Order 9 215-231

X1
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PRELIMINARY STATEMENT

The Government Petitioners are the States of New York,
California, Connecticut, Delaware, Hawai‘l, Illinois, Iowa, Kentucky,
Maine, Maryland, Massachusetts, Minnesota, Mississippi, New Jersey,
New Mexico, North Carolina, Oregon, Pennsylvania, Rhode Island,
Vermont, Virginia, Washington, the District of Columbia (the State
Petitioners); the County of Santa Clara (the County), the Santa Clara
County Central Fire Protection District (County Fire), and the
California Public Utilities Commission (CPUC).! The Government
Petitioners share a strong interest in preserving the open Internet as a
vital resource for the health and welfare of our residents.

For more than fifteen years, the Federal Communications
Commission has agreed that an open Internet free from blocking,
throttling, or other interference by service providers is critical to ensure

that all Americans have access to the advanced telecommunications

1 Intervenor City and County of San Francisco also joins this brief.
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services that have become essential for daily life.2 The recent Order
represents a dramatic and unjustified departure from this long-standing
commitment. The Order is invalid and must be vacated for the many
reasons raised by the Non-Government Petitioners. In addition, as this
brief explains, the Order is arbitrary and capricious because it failed to
reconcile the Commission’s abdication of regulatory authority with the
inevitable harms that the Order will cause to consumers, public safety,
and existing regulatory schemes. Indeed, the Order entirely ignored
many of these issues, including public safety, in violation of the agency’s
statutory mandate.

The Order compounded its devastating impact on millions of
Americans by purporting to preempt state and local laws that would
protect consumers and small businesses from abuses by service
providers. The Commission identified no valid authority for such
preemption. The Order’s attempt to preempt state and local laws thus

must be invalidated.

2 The “open Internet” refers to “the principle that broadband
providers must treat all internet traffic the same regardless of source.”
United States Telecom Ass’n v. FCC, 825 F.3d 674, 689 (D.C. Cir. 2016).

2
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JURISDICTIONAL STATEMENT

This Court has jurisdiction under 47 U.S.C. § 402(a) and 28 U.S.C.
§ 2342(1). The Order was released on January 4, 2018, and a summary
of the Order was published on February 22, 2018. See 83 Fed. Reg. 7,852

(Feb. 22, 2018). The petitions were timely filed.

ISSUES PRESENTED
1. Whether the Order is arbitrary and capricious.
2. Whether the Commission’s purported preemption of state and

local regulation of broadband service is invalid.

STATUTES AND REGULATIONS

Pertinent statutes and regulations are contained in the Addendum.
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STATEMENT OF THE CASE3

A. The Role of State and Local Governments in Regulating
Communications and Protecting Public Safety

State and local governments “traditionally have had great latitude
under their police powers to legislate as to the protection of the lives,
limbs, health, comfort, and quiet of their residents.” Metropolitan Life
Ins. Co. v. Massachusetts, 471 U.S. 724, 756 (1985). The Federal
Communications Act of 1934 (Communications Act), as amended by the
Telecommunications Act of 1996 (1996 Act), recognizes that
communications are central to this authority and thus establishes “a
system of dual state and federal regulation.” Louisiana Pub. Serv.

Comm’n v. FCC, 476 U.S. 355, 359 (1986).

3 This Statement of the Case supplements the Statement contained
in the Brief for the Non-Government Petitioners (NGP Br.), which the
Government Petitioners hereby join. As stated infra at 11, the
Government Petitioners also join the legal arguments made by the Non-
Government Petitioners.
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B. Order on Review

In the Order, the Commission reversed its prior regulatory
treatment of broadband Internet access service (BIAS) in several
pertinent respects.4 See Restoring Internet Freedom, Declaratory Ruling,
Report and Order, and Order, WC Docket No. 17-108, FCC 17-166,
33 FCC Red. 311 (2018) (Order) [JA __-_]. The Order (1) reclassified
BIAS from a telecommunications service (regulated under Title II's
common-carrier provisions) to an information service (governed by Title
I); (2) eliminated “bright-line” rules prohibiting BIAS providers from
blocking, throttling, and imposing paid prioritization; (3) eliminated the
“general conduct” rule, which had prohibited “unreasonable interference
or disadvantage” to end users’ access to, or edge providers’ offering of,

online services;> (4) disavowed regulation of broadband privacy and data

4 For a complete background of the Commission’s regulatory
approach to broadband, including its long history of promoting the open
Internet through policy, enforcement, and regulations, see NGP Br. at
Statement(A).

5 An edge provider is an entity that provides online content to end
users, such as Netflix, Google, Etsy, or Kickstarter.

5
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security practices; and (5) eliminated numerous transparency require-
ments, while preserving a narrow and discrete set of mandatory federal
disclosures (the Transparency Rule). See Order Y9 21-64, 86-161, 181-
184,209-238,239-296 [JA __ -, -, - ,_ - ,_ - ]

The Commission justified the elimination of its existing bright-line
and general conduct rules by concluding that it had no statutory
authority to impose those rules. The Commission reasoned that its
reclassification decision eliminated Title II authority to regulate
broadband; that § 706 of the 1996 Act and § 230 of the Communications
Act were “hortatory” or “policy” statements that did not grant the
Commission any “regulatory authority”; and that various provisions in
Titles II, III, and VI of the Communications Act also did not confer
regulatory authority. Id. 99 268-292 [JA _ - ].

In evaluating the impact of these changes, the Commaission did not
perform any analysis of the public safety risks that several parties
(including Government Petitioners) had identified in the record, despite

its statutory mandate to consider such safety concerns. The Commission

also summarily dismissed record evidence of serious reliance interests
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on the Commission’s long-standing protection of an open Internet,
mistakenly asserting that no such interests exist. Id. § 159 [JA __].
Despite disavowing any statutory authority to affirmatively
impose the bright-line and general conduct rules, the Commission
declared that it was nonetheless preempting “any state or local measures
that would effectively impose rules or requirements that [the
Commission] ha[s] repealed or decided to refrain from imposing in this
order or that would impose more stringent requirements for any aspect
of broadband service” addressed in the Order, including disclosure
requirements.¢ Id. 99 194-196 [JA __-_]. The Order predominantly
relied on “the impossibility exception to state jurisdiction” as authorizing
preemption. Id. 9 198 [JA __]. The Order further relied on the
Commission’s “independent authority to displace state and local
regulation in accordance with the longstanding federal policy of
nonregulation for information services.” Id. § 202 [JA __]. The

Commission purported to derive such authority from (1) § 230’s policy

6 The Commission provided a nonexclusive list of preempted laws
and regulations, including ““economic regulation’ and ‘public utility-type
regulation.” Id. 9 195 n.730 [JA __].
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statement regarding a “vibrant and competitive free market” for
Internet services, notwithstanding the Order’s earlier disavowal of the
statute as a source of regulatory power; (2) § 153(51)’s definition of a
“telecommunications carrier’; and (3)the 1996 Act’s forbearance
provision, which allows the Commission to forbear from imposing certain
Title II regulations on common carriers. Id. 9 202-204 [JA__-_ ] (citing

47 U.S.C. §§ 230(b)(2), 153(51), 160).

C. The Government Petitioners
1. The State Petitioners

The State Petitioners collectively represent over 165 million
people—approximately fifty percent of the United States population—
who rely on broadband Internet for personal, business, and other
services on a daily basis. The States promulgate and enforce numerous
laws and regulations applicable to BIAS providers, including laws
protecting consumers from deceptive and unfair business practices.

Following the Order, multiple State Petitioners took legislative or

executive action to protect consumers and edge providers from harmful
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practices by BIAS providers.” Many other States have introduced

legislation to address such practices.8

2. The County of Santa Clara and the Santa Clara
County Central Fire Protection District

The County provides its 1.9 million residents with essential
services such as law enforcement, health care, and social services. The
County also oversees most regional public health and safety functions,
including emergency planning and services, disease control and
prevention, and criminal justice administration. County Fire provides

fire services both within and outside Santa Clara County.

7 See Haw. Exec. Order No. 18-02 (Feb. 5, 2018); Exec. Order No. 9
(Feb. 5, 2018), 50 N.J. Reg. 931(a) (Mar. 5, 2018); Exec. Order No. 175
(Jan. 24, 2018), 9 N.Y.C.R.R. § 8.175; Ch. 88, 2018 Or. Laws (Apr. 9,
2018); R.I. Exec. Order No. 18-02 (Apr. 24, 2018); No.169, 2018 Vt. Acts
(May 22, 2018); Exec. Order No. 2-18 (Feb. 17, 2018), 326 Vt. Govt. Reg.
2 (Mar. 2018); Wash. Rev. Code ch. 19.385. See also Mont. Exec. Order
No. 3-2018 (Jan. 22, 2018). The State of Montana is not a party to this
action.

8 See National Conference of State Legislatures, Net Neutrality
Legislation in States (as of July 18, 2018), http://www.ncsl.org/research/
telecommunications-and-information-technology/net-neutrality-
legislation-in-states.aspx.


http://www.ncsl.org/research/telecommunications-and-information-technology/net-neutrality-legislation-in-states.aspx
http://www.ncsl.org/research/telecommunications-and-information-technology/net-neutrality-legislation-in-states.aspx
http://www.ncsl.org/research/telecommunications-and-information-technology/net-neutrality-legislation-in-states.aspx
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Over the past several years, the County has made significant
Investments to modernize its systems. Many of the services developed
through these investments are web-based and rely on high-bandwidth,
latency-sensitive exchanges of information with the public. County Fire
likewise relies on Internet-based systems to provide crucial public safety

services.

3. California Public Utilities Commission

The CPUC i1s a constitutionally created agency empowered to
regulate industries deemed critical to the public welfare, including gas,
electricity, telecommunications, and water. Cal. Const., art. XII. The
agency 1s charged with ensuring that public utilities furnish safe and
reliable service to promote the safety, health, and comfort of the public,
at just and reasonable rates. The CPUC oversees and regulates
numerous programs that are affected by the Order, including
California’s energy grid, public utility infrastructure, and universal

service programs.

10
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STANDARD OF REVIEW

The Order should be set aside if this Court determines that the
Commission’s action was “arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law” or “in excess of statutory
jurisdiction, authority, or limitations.” 5 U.S.C. § 706(2).

An “agency’s conclusion that state law is preempted” is entitled to
deference only if Congress has expressly “authorized” the agency “to pre-
empt state law directly.” Wyeth v. Levine, 555 U.S. 555, 576 (2009).
Absent such express authorization, the weight accorded an “agency’s
explanation of a state law’s impact on the federal scheme depends on its

thoroughness, consistency, and persuasiveness.” Id. at 577.

SUMMARY OF ARGUMENT

The Government Petitioners join the legal arguments made by the
Non-Government Petitioners. This brief provides several additional
reasons that the Order is invalid and must be vacated.

I. The Commission acted arbitrarily and capriciously in crediting
industry promises to refrain from harmful practices, notwithstanding

substantial record evidence showing that BIAS providers have abused

11
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and will abuse their gatekeeper roles in ways that harm consumers and
threaten public safety. The Commaission’s failure to address the impact
of the Order on public safety is particularly egregious given the agency’s
statutory mandate to consider this issue. The Order also failed to
reconcile its abrupt abandonment of the Commission’s long-standing
protection of the open Internet with the substantial reliance interests of
parties (including the Government Petitioners) that have invested in
Internet-based services that depend on nondiscriminatory access by
consumers to be effective. Finally, the Commission wrongly declined to
address the effect of reclassification on universal service programs and
other state regulatory structures.

II. Even if the Order were otherwise lawful, the Commission
exceeded its authority by purporting to preempt state and local
governments from taking action to protect consumers and edge providers
from abuses by BIAS providers. Having disavowed Title II authority over
broadband, the Commission’s preemption order can be rooted only in
Title I ancillary authority, which in turn must be based on some separate
statutorily mandated responsibility. The Order identified no such

mandate, and instead relied on a purported federal policy of deregulation

12
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unmoored from any specific statutory command. But as this Court held
i Comcast Corp. v. FCC, policy alone cannot provide the basis for the
Commission’s exercise of ancillary authority, and hence cannot support
the Order’s attempt to preempt here. 600 F.3d 642, 658 (D.C. Cir. 2010).

Nor can the Commission rely on conflict preemption to support the
Order. The Commission did not specifically identify conflict preemption
as a basis for its Order, and any assertion of conflict preemption as a
facial matter—divorced from consideration of a specific law or
regulation—would be premature and invalid. In any event, there 1s no
conflict between state regulation of broadband service and the
Communications Act, which expressly contemplates and relies on active

state supervision in this area.

13
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STANDING

The Order injures the Government Petitioners in several ways.?
First, the Order authorizes BIAS providers to interfere with the
Government Petitioners’ ability to provide crucial Internet-based
services to their residents on a nondiscriminatory basis.!® Second, by
abdicating federal regulatory authority, the Order imposes substantial
costs on the Government Petitioners by shifting the burden of policing
BIAS providers to state and local law enforcement. Third, the Order
purports to preempt state laws, thus causing injury to the States’
“sovereign power to enforce state law.” Alaska v. U.S. Dep’t of Transp.,
868 F.2d 441, 443 (D.C. Cir. 1989). Fourth, the Order interferes with
state public utility regulators’ ability to comply with federal statutory
mandates to promote universal service and protect public safety. The

Government Petitioners participated in the proceedings below.11

9 For the legal standard for standing, see NGP Br. at Standing.

10 In an excess of caution, the County offers two supporting
declarations in addition to the record evidence demonstrating this
mnjury. See Addendum at 1-15.

11 While Minnesota, New Jersey, and New Mexico did not submit
comments or join the December 2017 letter submitted by nineteen

14
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ARGUMENT

POINT I
THE * +-+ IS ARBITRARY AND CAPRICIOUS

An agency’s decision is arbitrary and capricious if it “entirely failed
to consider an important aspect of the problem, offered an explanation
for its decision that runs counter to the evidence before the agency, or is
so implausible that it could not be ascribed to a difference in view or the
product of agency expertise.” Motor Vehicle Mfrs. Ass’n. of U.S., Inc.
v. State Farm Mutual Auto Ins. Co., 463 U.S. 29, 43 (1983). “A statutorily
mandated factor, by definition, is an important aspect of any issue before
an administrative agency.” Public Citizen v. Federal Motor Carrier
Safety Admin., 374 F.3d 1209, 1216 (D.C. Cir. 2004).

To survive review under the arbitrary-and-capricious standard, an
agency’s decision must be based on “substantial evidence,” and “take into
account whatever in the record fairly detracts from its weight.” AT&T
Corp. v. FCC, 86 F.3d 242, 247 (D.C. Cir. 1996). While an agency may

depart from a prior policy, “a reasoned explanation is needed for

Attorneys General (JA _ - ), these States suffer the same injuries as
the other State Petitioners.

15
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disregarding facts and circumstances that underlay or were engendered
by the prior policy,” including reliance interests. Encino Motorcars, LLC
v. Navarro, 136 S. Ct. 2117, 2126 (2016) (quoting FCC v. Fox Television
Stations, Inc., 556 U.S. 502, 515-16 (2009)).

The Government Petitioners join the Non-Government Petitioners’
arguments with respect to the arbitrary and capricious nature of the
Order. See supra at 11. The Order is also arbitrary and capricious for the

following reasons.

A. The Commission Disregarded the Serious Risk That
Providers Will Engage in Abusive Practices That
Undermine the Open Internet.

“One of the fundamental premises of a regulatory scheme such as
that established by the Communications Act is that the free market
cannot always be trusted to” advance the public good. Telocator Network
of Am. v. FCC, 691 F.2d 525, 549 (D.C. Cir. 1982). Just a few years ago,
the Commission reiterated its long-standing recognition of the need to
protect consumers through affirmative rules ensuring access to an open
Internet. See, e.g., In re Protecting and Promoting the Open Internet
(2015 Order), 30 FCC Red. 5601 (2015). Numerous commenters,

including the Government Petitioners, urged the Commission to
16
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preserve these prophylactic rules to prevent abusive practices by BIAS
providers that will harm consumers and undermine public safety. See,
e.g., NYAG Comments at 13-14 [JA __-__]; Attorneys General Comments
at 18-22 [JA __-__]; Public Knowledge Comments at 101-27 [JA __-_ ].

The Order unreasonably disregarded these concerns and
disavowed the Commission’s prior analysis of the likelihood that BIAS
providers will engage in abusive practices. First, the Commission
concluded that the record evidence of harm was “sparse” and
“speculative.” Order Y9 109-116 [JA _ - ]. Next, the Commission
determined that its prior rules were unnecessary because BIAS
providers “have strong incentives to preserve Internet openness” and
have voluntarily “committed to refrain from blocking or throttling.” Id.
M9 117-129 [JA __-_]. Finally, the Commission decided that “the
transparency rule... coupled with existing consumer protection and
antitrust laws” would minimize the risk of future harm. Id. § 116,
140-154 [JA _, - ].

The Commission’s analysis is deeply flawed. See Br. for Non-
Government Petitioners (NGP Br.) at V(A)-(B). The Commission’s

assertion (Order 9 109-110, 117 [JA __, _ - ]) that BIAS providers will

17
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voluntarily refrain from blocking, throttling, and similar practices
incorrectly assumes that providers historically displayed such self-
restraint. But it was the Commission’s long-standing enforcement of
open Internet policies that compelled BIAS providers to refrain from
harmful practices that injure consumers and undermine public safety.
The relatively minimal evidence of such harms in the United States is
the result of the protective rules that the Commission has abandoned,
rather than evidence that those rules are unnecessary.

The Commission also unreasonably disregarded (Order 19 165, 168
[JA

, _ -_]) evidence showing that BIAS providers intentionally

engaged in harmful conduct when protective regulations were not in

place. See, e.g., NYAG Comments at 3-10 [JA _ - ]; OTI Reply
Comments at 47-50 [JA _ - ]; INCOMPAS Comments at 60-61
[JA __-_ ] (describing interconnection disputes affecting millions of

consumers). The Commission likewise 1improperly dismissed as
irrelevant (Order 4 115 & n.426 [JA __]) record evidence of harms in
foreign countries—where there were no open Internet protections—
including specific examples of blocking and throttling by Canadian and

European BIAS providers. See Engine Comments at 20-21 [JA _ - ].

18
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The Commission provided no reason that the same incentives that led
providers to engage in such practices in the Canadian and European
markets would not apply to the United States market if the Commission
were to abandon its regulatory responsibilities.

Equally flawed is the Commission’s misguided assumption (Order

99 116, 141-142 [JA _, _ - ]) that providers’ voluntary commitments

coupled with existing consumer protection laws provide sufficient
protection.'?2 The Commission offered no meaningful defense of its
decision to uncritically accept industry promises that are untethered to
any enforcement mechanism. Nothing in the Order would stop a BIAS
provider from abandoning its voluntary commitments, revising its
Transparency Rule disclosures, and beginning to block, throttle, or
engage 1n paid prioritization, subject only to the Transparency Rule’s
limited disclosure requirements—Ileading to the very harms to consumer

interests and public safety that the Commission’s long-standing

commitment to protecting the open Internet was intended to prevent.

12 The Order also relied on antitrust laws as a potential remedy for
future consumer harm. See Order 9 143-154 [JA _ -_ ]. Antitrust law
1s insufficient to address the harms at issue. See NGP Br. at V(A)(2).

19
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The Order also failed to identify how consumers or state law
enforcement could police BIAS provider’s compliance with their
voluntary commitments. The Commission merely stated that “the
transparency rule allows us to reject the argument that antitrust and
consumer protection enforcers cannot detect problematic conduct.”
Order 9 142 & n.515 [JA __]. But nothing in the Transparency Rule’s
generalized disclosures allows a consumer or a state law enforcement
agency to evaluate the causes underlying real-time performance and
service quality, let alone to attribute any observed service degradation
to an undisclosed decision by the provider, without additional
investigation. See CCIA Reply Comments at 19-21 [JA__ - ]; McSweeny
Comments at 6 [JA __]; OTI Reply Comments at 28 [JA __]. See also
United States Telecom Ass’n v. FCC, 855 F.3d 381, 389 (D.C. Cir. 2017)
(Srinivasan, J.) (concurring in denial of rehearing en banc). Without
such information, it will be difficult for consumers or the States to
meaningfully police whether BIAS providers have reneged on their
promises.

Even if such information were available, consumer protection laws

would provide only an imperfect, ex post remedy. As the Commission

20
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explained in the 2015 Order, prophylactic rules are especially necessary
for BIAS because consumers have limited provider options, face high
switching costs, and are at a substantial informational disadvantage.
2015 Order 99 80-82, 97-99. Allowing only after-the-fact remedies
removes a critical consumer protection and 1imposes substantial
investigative and litigation costs on consumers and state law enforcement
alike. Moreover, consumer protection laws may not be able to remedy
the harms caused by interfering with individuals’ access to public safety
systems.

Finally, the Commission failed to address the conflict between its
embrace of state laws (as a justification for withdrawing federal
regulation) and 1its subsequent declaration that such laws are
purportedly preempted. See infra Point II. While the Commission touted
“state laws proscribing deceptive trade practices” as a way to minimize
consumer harm (Order 9 142 & n.517 [JA _ - _]), the agency
simultaneously attempted to preempt state regulation of “any aspect of
broadband service” addressed in the Order (id. § 195 [JA _]).
Unsurprisingly, BIAS providers have already cited to this preemption

language to shield themselves from traditional state enforcement and

21
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regulatory actions. See, e.g., People v. Charter Commc’ns, Inc., 162
A.D.3d 553 (N.Y. App. Div. 2018); Mot. for Summary Judgment,
MetroPCS Cal., LLC v. Picker, No. 17-cv-5959, Dkt. No. 63 (N.D. Cal.
Apr. 6, 2018).

B. The Commission Violated Its Statutory Mandate to
Consider Public Safety.

Congress created the Commission to “promot[e] safety of life and
property through the use of wire and radio communications.” 47 U.S.C.
§ 151. “The Commission is required to consider public safety by... its
enabling act.” Nuvio Corp. v. FCC, 473 F.3d 302, 307-08 (D.C. Cir. 2006).
Notwithstanding this express mandate to consider public safety and
record evidence showing substantial public safety concerns associated
with abusive BIAS provider practices that violate open Internet
principles but are permitted by the Order, the Commission did not
consider public safety at all. “[T]he complete absen|[c]e of any discussion
of a statutorily mandated factor” renders the Order arbitrary and
capricious. Public Citizen, 374 F.3d at 1216.

As with many private-sector services, large portions of critical

infrastructure used by governments and utilities have moved to the

22
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Internet. This modernization enables more robust, responsive, and
efficient service delivery. Consumers’ access to the open Internet is
essential to the effective provision of these online services. There 1s no
evidence that it is possible to i1solate and preferentially prioritize
communications important to public health and safety, given the
diversity of platforms and endpoints. Santa Clara Comments at 3-4
[JA _ - ]. See also Sandoval Reply Comments at 31-32 [JA __-_ ].

In addition, BIAS providers have shown every indication that they
will prioritize their economic interests, even in situations that implicate
public safety. See supra at 17-19. For example, a BIAS provider recently
throttled the connection of a County Fire emergency response vehicle
involved in the response to the largest wildfire in California history and
did not cease throttling even when informed that this practice

threatened public safety.l3 Declaration of Anthony Bowden {9 9-11

13 Government Petitioners do not contend that this throttling
would have violated the 2015 Order. However, BIAS providers have not
prioritized public safety over economic interests and should not be
expected to; nor does the Order require them to.

23
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[Addendum 3-4]. In light of these points, the Order’s total silence on the
issue of public safety is arbitrary and capricious.

J""0"$12'1$3#4 ' As part of the effort to modernize the nation’s
electrical grid, electric utilities in California and other States have
invested ratepayer funds in integrated systems of smart meters,
communications networks, and data management systems that enable
two-way communication between utilities and customers. Sandoval
Reply Comments at 51 [JA __]. Instant communication between customers,
suppliers, energy generators, contractors, regulators, and safety personnel
1s essential to maintaining a safe and reliable grid, and must thus
remain free from blocking or delay due to throttling or deprioritization.4

California has relied on demand response services offered by
utilities and third parties to directly balance load, manage congestion,
and satisfy state and federal reliability standards. Sandoval Supp. Reply
Comments, Ex. C at 34-35 [JA __-__]. The grid operator also dispatches
demand response to achieve immediate load reduction when high

temperatures, wildfire, or other emergencies make conservation urgent.

14 42 U.S.C. § 5195c; Sandoval Reply Comments at 47 [JA __].
24
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Since demand response relies on instantaneous communication with the
customer, the absence of open Internet rules jeopardizes the ability to
reduce load in times of extreme energy grid stress. Consequently, the
Order threatens the reliability of the electric grid, and the safety and
welfare of California’s residents.5

567&38' ["%&)/' %0# 9%:")2' 929)",94 ' Similarly, state and local
governments have modernized their public health and safety systems by
moving such systems online. These systems depend on the public’s
access to BIAS on nondiscriminatory terms. See e.g., Santa Clara
Comments at 2-14 [JA _ - ]; Sandoval Reply Comments at 25-27, 30-32
[JA__ - , - ]; Ohio Counties Comments at 3-4, 8 [JA __ -, _]; West
Virginia Counties Comments at 3-4 [JA _ - ].

The County of Santa Clara’s emergency and public health services
are particularly likely to be affected by the repeal of the open Internet

rules. See Santa Clara Comments at 2-14 [JA _ - ]. The County has

15 Other States have adopted similar programs and would be
equally affected. See, e.g., Mass. Gen. L. c. 25, § 21(b) (mandating energy
efficiency plans that include demand response programs); In re Rockland
Electric Co., Case No. ER16060524 (N.dJ. Bd. of Pub. Util., Aug. 23, 2017).

25
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established a web-based emergency operations center to facilitate
coordination internally with other agencies and with first responders in
case of emergency. Id. at 6-7 [JA __ - ]. This tool relies on instant
communication among emergency responders without regard to the
users’ BIAS provider. Id. Particularly in such emergencies, where
networks are already stressed, delays, deprioritization, or blocking could
render an emergency responder or victim using her own device unable
to communicate, resulting in the loss of important situational information.

Instant communication is also essential to the proper functioning
of the County’s public health systems. For example, the County uses
web-based public alert systems to distribute time-sensitive safety
information to the public, including evacuation orders, shelter-in-place
orders, and disease outbreak information. Id. at 8-9 [JA _ - ]. This
online information is widely used and of critical importance to the
public—during the 2009 H1IN1 emergency, for example, a County system
was so heavily used that it became overloaded. Significant delays from
blocking, throttling, or deprioritization could impede effective
notification and jeopardize safety in public-health emergencies. Id.

During an emergency, meaningful (that is, timely) access to public-
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health information should not be limited to those who have paid for
priority or access.

The County’s hospital also relies upon, and has plans to expand,
web-based systems that are latency-sensitive and bandwidth-intensive.
The County is in the planning stages of an expansion of its telemedicine
capabilities, which will include a high-definition video solution that will
allow clinicians to treat patients using a broadband connection. Using
the system, doctors will be able to perform triage and improve outcomes
In time-sensitive situations (such as strokes or vehicular accidents)
where immediate diagnosis can mean the difference between life and
death. The system will also allow providers to avoid high-risk situations
such as in-person treatment of jail inmates. The hospital also uses
systems like Citrix, which allows doctors to access important clinical
applications and its records system, which transfers more than two
million patient records annually among thousands of clinics, hospitals,
and emergency departments. Id. at 10-11 [JA _ -_ ]. Access to an open
Internet is essential for these tools to be reliable and beneficial.

Because of the unique functions of entities that provide public

health and safety services, the providers that serve them are often small,
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niche businesses. Declaration of Imre Kabai (Kabai Decl.) 99 8-9
[Addendum 14-15]; Santa Clara Comments at 3-4 [JA _ - ]. Open
Internet rules promoted the trend toward more effective public health
and safety systems by allowing these niche providers to develop systems
to serve the public sector. Santa Clara Comments at 3, 6 [JA __, _].
Because governments are obligated to be cost conscious, neither
governments nor the businesses that serve them are likely to pay to
prioritize their traffic.16 Id. Accordingly, the Order could stifle the growth
of niche providers and limit the effectiveness of government entities that
rely on their services. The Commission’s unexplained failure to address
this concern i1s an additional reason the Order 1s arbitrary and

capricious.

16 The County has also heavily invested in Internet-based solutions
to promote civic engagement, including, for example, live broadcast of
public meetings and web publication of its law. The Order likewise
threatens to make such innovative systems for connecting citizens to
thelir governments available only to those who can pay, or to those whose
governments pay for access. Santa Clara Comments at 4-6 [JA _ - ].
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C. The *$#"$ Failed to Consider Significant and
Long-Standing Reliance Interests.

“In explaining its changed position, an agency must also be
cognizant that longstanding policies may have ‘engendered serious
reliance interests that must be taken into account.” Encino, 136 S. Ct.
at 2126 (quotation marks omitted). Commenters, including the
Government Petitioners, submitted substantial evidence of reliance on
open Internet principles, including millions of dollars of investment.
Sandoval Reply Comments at 51-52 [JA _ - ]; Santa Clara Comments
at 3, 14 n.17 [JA __, _]; Kabai Decl. 9 5-8 [Addendum 14]. The Order’s
analysis of this evidence consists of a three-sentence paragraph that
does not come close to satisfying the Commission’s obligation. See Order
91159 [JA _].

The Commission brushed aside evidence of reliance interests by
erroneously asserting that it need not analyze “[a]ssertions in the record
regarding absolute levels of edge investment” because commenters “do
not meaningfully attempt to attribute particular portions of that
investment to any reliance on the Title II Order.” Id. Investments,
however, are made in reliance on many factors, and courts have never

required a precise allocation of portions of an investment to preexisting
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conditions.17 See, e.g., Encino, 136 S. Ct. 2126 (finding serious reliance
interest on “background understanding” of a policy without demanding
allocation of the value of that reliance).

The Commission also incorrectly assumed that commenters must
show reliance specifically on the 2015 Order. But the open Internet did
not begin in 2015. Rather, the Commission has enforced these principles
since 2005, engendering reasonable reliance that whole time. See U.S.
Telecom, 825 F.3d at 693; NGP Br. at Statement(A). The Order vitiated
these principles, doing far more than revert to the status quo in 2014.
Many commenters, including the Government Petitioners, explicitly and
reasonably relied not only on the 2015 Order, but also on the rules and

enforcement actions taken by the Commission for over a decade.!8 Santa

17 In contrast, the Commission found that BIAS providers had
halted or limited infrastructure investment due solely to the 2015 Order
despite overwhelming evidence to the contrary. See Order 99 89-98
[JA__ -_].

18 The Commission 1s wrong to state that reliance would not have
been reasonable because of “the lengthy prior history of information
service classification of broadband Internet access service.” Order § 159
[JA __]. Reasonable reliance was based on the Commission’s regulatory
protection of the open Internet, which it had maintained for over a
decade irrespective of how BIAS was classified.
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Clara Comments at 3, 14 n.17 [JA __, _ ]; Kabai Decl. 99 5-8 [Addendum
14]. The Commission cannot avoid its obligation to analyze and weigh
record evidence by artificially limiting the analysis to reliance on its
most recent rules, when the Order overturned a much longer history of
open Internet protections maintained by the Commission under both
Title I and II.

The County, in particular, submitted evidence of its reliance on the
Commission’s protection of the open Internet in making decisions to
invest in systems for protecting public safety, public health, and patient
health and safety; publication of its law; compliance with its public
notice and access requirements; and facilitating civic participation.
Santa Clara Comments at 3, 10, 14n.17 [JA__, _,_ ]; Kabai Decl. |9 5-
8 [Addendum 14]. For example, in reliance on the open Internet, the
County invested more than a million dollars in its medical records
system and 1s i1nvesting hundreds of thousands of dollars in 1its

telemedicine systems. Santa Clara Comments at 10-11 [JA _ -_].
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Similarly, the modern energy grid was developed in reliance on the open
Internet. See supra at 24-25.

Having decided that it need not analyze record evidence of reliance,
the Commission stated that it was “not persuaded that there were
reasonable reliance interests” on the 2015 Order. Order § 159 [JA __].
Such a “conclusory... statement cannot substitute for a reasoned
explanation.” American Radio Relay League, Inc. v. FCC, 524 F.3d 227,
241 (D.C. Cir. 2008). The Commission’s inaccurate summary of the
record and its failure to address the ample evidence of industry,
governmental, and public safety reliance on an open Internet renders

the Order arbitrary and capricious.

D. The Commission Failed to Properly Consider the
Effect of Reclassification on Universal Service
and Pole Attachment Rights.

The Commission’s decision to reclassify BIAS cannot be
reconciled with the States’ statutory obligations to advance universal
service and provide nondiscriminatory utility pole access. The
Commission also disregarded the effect of reclassification on the
States’ ability to enforce important safety regulations for pole

attachments. The Order must be reversed because the Commission
32



USCA Case #18-1051  Document #1746554 Filed: 08/20/2018 Page 53 of 86

failed to properly consider the implications of its reclassification
decision on important regulatory schemes.

<3:"&30"5%$=1%$%;94 The 1996 Act obligates the Commission and
the States to ensure the affordability and widespread availability of safe,
reliable, high-quality telecommunications services. 47 U.S.C. §§ 253(b),
254(c), (e)-(f). The federal Lifeline program promotes universal service
by enabling discounts on telecommunications services for low-income
Americans. In 2015, the Commission modernized the federal Lifeline
program to include broadband.!® Many States have also enacted state
universal service programs to enable low-income citizens’ access to high-
quality telecommunications.20

Under 47 U.S.C. § 214(e)(1), federal universal service support is
available only for common carriers designated by a State or the
Commission as an “eligible telecommunications carrier.” Title II

common carriage thus forms the legal underpinning to provide Lifeline

19 See generally In re Lifeline & Link Up Reform and
Modernization, 31 FCC Red. 3962 (2016).

20 See, e.g., Cal. Pub. Util. Code § 871; Conn. Gen. Stat. § 16-247e;
220 I1l. Comp. Stat. § 5/13-301; Md. Code Ann., Pub. Util. § 8-201; Minn.
Stat. § 237.70 (2017).
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subsidies for standalone broadband service—i.e., Internet connection
unbundled from other services such as phone. See Direct Commc’ns
Cedar Valley, LLC v. FCC, 753 F.3d 1015, 1049 (10th Cir. 2014).
Similarly, only telecommunications providers are required to contribute
to the Universal Service Fund. See 47 U.S.C. § 254(d).

Several commenters noted that reclassification of BIAS would
eliminate the statutory basis for including standalone broadband in

universal service programs. See CPUC Comments at 13 [JA __]; Public

Knowledge Comments at 95-97 [JA _ -_ ]; Free Press Comments at
71-72 [JA _ - ]; Voices Coalition Comments at 53-62 [JA _ - ];
National Consumer Law Center Comments at 5-8 [JA _ -_ ]. As these

commenters noted, universal service programs cannot fulfill their
purpose unless they include broadband Internet access. While the
Commission asserted in the Order that it need not address its legal
authority to continue supporting BIAS in the Lifeline program until
later proceedings (Order 9 192-193 [JA _ -_]), this regulatory punt
missed the point because classification determines eligibility for

universal service support under § 214(e). The Commission thus could—
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and should—have addressed the impact of reclassification on the federal
Lifeline program.

The Order also failed to consider the effect of reclassification on the
States’ ability to include standalone broadband in state universal service
programs. The 1996 Act preserves state authority to implement
“requirements necessary to preserve and advance universal service [and]
ensure the continued quality of telecommunications services.” 47 U.S.C.
§ 253(b) (emphasis added); see id. § 254(f). If BIAS is not classified as a
telecommunications service, the States could arguably be precluded from
requiring standalone BIAS in their respective Lifeline programs.2!
Although the Commission recognized that reclassification would affect
the Lifeline program, the Commission ultimately failed to address, much
less resolve, how it or the States could mandate standalone broadband

in Lifeline programs given these statutory limitations.

21 The Commission’s assertion that § 706 of the 1996 Act 1is
“hortatory” impermissibly eliminates an alternate source of regulatory

authority to include standalone BIAS in universal service programs.
Accord NGP Br. at IV.
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5=&"'>))%8/;"0)94 Inthe 2015 Order, the Commission recognized
the critical importance of pole attachments to deploying communications
networks, and acknowledged that Title II ensures BIAS providers’ access
to, among other things, utilities’ poles at just, reasonable, and
nondiscriminatory rates. 2015 Order 49 56, 413, 478 [JA _, _, _]. In
the current Order, the Commission reversed course but failed to
recognize—much less reconcile—the Order’s effect on the States’ ability
to ensure nondiscriminatory pole access and to adopt and enforce pole
attachment safety regulations.

The Commission concluded that Title II classification was not
necessary to promote broadband deployment. Order 9185 [JA __].
However, the Commission failed to acknowledge the federal requirement
that utilities extend nondiscriminatory access to poles and rights-of-way
only to “cable television systems or telecommunications carriers.”
47 U.S.C. §224(f)(1) (emphasis added). Once BIAS providers are
classified as information services providers, they lose the statutory right
to access utility infrastructure.

The Commission further failed to explain how the States could

enforce safety regulations for pole attachments by standalone BIAS
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providers in the absence of Title II classification. Pursuant to § 224,
States can elect to regulate the rates, terms, and conditions for pole
attachments under state law, and certify to the Commission that they
will do so. More than twenty States, including California, have so
certified, and thus have reverse-preempted the Commission from
exercising jurisdiction over pole attachments in those States.22 This
reverse-preemption, however, applies to nondiscriminatory access by
telecommunications carriers. See 47 U.S.C. § 224(c), (f). The Commission
did not explain how States can enforce terms and conditions on BIAS
providers under this statute—including regulations relating to “safety,
reliability and generally applicable engineering purposes,” id.
§ 224(f)(2), if those providers are not deemed to provide

telecommunications services.

22 See Decision No. 98-10-058, 82 CPUC2d 510, 1998 Cal. PUC
LEXIS 879 (adopting pole attachment and rights-of-way rules); see also
25 FCC Red. 5541 (May 19, 2010) (complete list of States that have
reverse-preempted).
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This omission has real-world implications for public safety.23
Unauthorized, and sometimes hazardous, attachments to the millions of
poles in any given State are regular occurrences. The ability to enforce
safety regulations for pole attachments is paramount in States like
California, which has recently suffered unprecedented wildfires and
windstorms that have wreaked havoc on utility infrastructure. Cf. CPUC
Comments at 9 [JA __]. A standalone BIAS provider might pledge
compliance with a State’s safety regulations to obtain access to utility
infrastructure, yet subsequently commit a major safety violation with
impunity. The Order does not explicitly preclude such a provider from
arguing that, as a provider of information services, it is exempt from a
State’s authority to investigate the incident or impose fines, sanctions,
or other remedies. Although the Commission acknowledged (rightly)
that its preemption determination does not interfere with States’

authority to address safety issues in rights-of-way (see Order 4 196 n.735

23 The Commission’s failure to consider public safety concerns
violated its express mandate to consider public safety. See supra at 22.
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[JA _]), it failed to address the effect of reclassification on the States’

ability to regulate utility pole attachments by BIAS providers.

POINT I1
THE COMMISSION’S PREEMPTION ORDER IS INVALID

A. The Commission May Not Preempt Absent Statutory
Authority.

In the Order’s preemption provisions, the Commission purported
to rely on a “federal policy of nonregulation” and asserted that “an
affirmative policy of deregulation is entitled to the same preemptive
effect as a federal policy of regulation.”?4 Order 9 194, 202 [JA _, _].
This justification fundamentally misstates the law.

An agency that deems itself to lack statutory authority to regulate
a particular practice altogether cannot rely on the same absence of
authority to preempt state regulation. This Court has long held that “the
allowance of wide latitude in the exercise of delegated powers is not the

equivalent of untrammeled freedom to regulate activities over which the

24 The Notice of Proposed Rulemaking (JA _ - ) did not seek
comments on the Commaission’s intention to preempt state law or provide
notice of what statutory authority the Commission intended to rely on
in order to preempt state law.
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statute fails to confer, or explicitly denies, Commission authority.”
National Ass’n of Regulatory Utility Comm’rs v. FCC (NARUC II), 533
F.2d 601, 617 (D.C. Cir. 1976) (emphasis added). There 1s a “vital
difference between a refusal to use granted power, and an attempt to
prevent regulation by others in an area where no” agency authority
exists. Id. at 620 n.113. Here, the Commission interpreted the
Communications Act to prevent the agency from exercising affirmative
authority to regulate broadband. That position necessarily eliminated
the agency’s authority to preempt as well.

Under controlling case law, the Commission has no power to
preempt state action unless its action is either directly authorized by
statute or ancillary to the effective performance of its statutorily
mandated responsibilities. As this Court has made clear, the
Commission “cannot regulate (let alone preempt state regulation of) any
service that does not fall within its Title II jurisdiction over common
carrier services [the pertinent statutory authority] or its Title I
jurisdiction over matters ‘incidental’ [or ancillary] to communication by
wire.” Public Serv. Comm’n of Maryland v. FCC (Maryland PSC), 909

F.2d 1510, 1515 n.6 (D.C. Cir. 1990); see also 47 U.S.C. § 154(1). The
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Commission emphatically disavowed Title II authority. See supra at 5-
6. And none of the three grounds asserted in the Order provide the
Commission with “independent authority to displace state and local
regulations.” Order § 202 [JA __].

First, the Commission appeared to rely on its ancillary authority
under Title I to preempt state and local laws pursuant to a purported
“federal policy of nonregulation for information services.” Id. But “Title
I is not an independent source of regulatory authority; rather, it confers
on the FCC only such power as is ancillary to the Commission’s specific
statutory responsibilities.” California v. FCC (California I), 905 F.2d
1217, 1240 (9th Cir. 1990). Regulations pursuant to ancillary authority
are thus permissible only when they “are reasonably ancillary to the
Commission’s effective performance of its statutorily mandated
responsibilities.” American Library Ass’n v. FCC, 406 F.3d 689, 703 (D.C.
Cir. 2005).

“Policy statements alone cannot provide the basis for the
Commission’s exercise of ancillary authority” because policy is not a
delegation of regulatory authority. Comcast, 600 F.3d at 654. Instead,

only a statutorily mandated responsibility derived from “express delegated
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authority” can justify the exercise of ancillary jurisdiction. Id. at 658.25
Thus, “it 1s Title II, III, or VI to which the [Commission’s exercise of]
authority must ultimately be ancillary.” Id. Here, the Commission
purported to identify a “federal policy of nonregulation for information
services” in a policy statement and a definitional provision. But neither

source 1s sufficient to assert ancillary authority under Comcast and

NARUC 11

25 There 1s no merit to the Commission’s assertion that the Eighth
and Ninth Circuits have authorized agency preemption based on a
generic federal policy of deregulation alone. See Order 9 194, 198 &
nn.726, 738 [JA _ -, _ ] (citing Minnesota Pub. Util. Comm’n v. FCC
(Minnesota PUC), 483 F.3d 570 (8th Cir. 2007), and California v. FCC
(California III), 39 F.3d 919 (9th Cir. 1994)). These courts did not have
to resolve the question presented here—whether the Commission failed
to properly assert ancillary authority. In Minnesota PUC, the parties did
not contest the Commission’s assertion of ancillary authority. And in
California III, the Ninth Circuit had previously held that the FCC had
ancillary authority to establish a regulatory regime for enhanced
services. See California I1I, 39 F.3d at 932 (citing California I, 905 F.2d
at 1240 n.35). In any event, to the extent that Minnesota PUC and
California III may be read to stand for the proposition that the
Commission may link its ancillary authority to preempt solely based on
a “federal policy of nonregulation,” such a holding would be flatly
inconsistent with this Court’s precedent. See Comcast, 600 F.3d at 651-
58.
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The Commission initially relied on § 230(b)(2) (Order 9 203
[JA __]), which provides, in relevant part, that “[i]t 1s the policy of the
United States... to preserve the vibrant and competitive free market
that presently exists for the Internet and other interactive computer
services, unfettered by Federal or State regulation.” 47 U.S.C.
§ 230(b)(2). That provision, standing alone, cannot be construed to
furnish the Commission with the necessary authority to preempt state
laws because this Court has already held that the policy statements
contained in § 230 do not support ancillary authority. See Comcast, 600
F.3d at 652-55. Indeed, the Commission itself acknowledged that
§ 230(b) is “hortatory.” Order § 284 [JA __-_].

The Commission also cited to § 153(51), the statutory definition of
“telecommunications carrier,” which provides that the Commission may
1Impose common carrier regulations on such an entity “only to the extent
that [a carrier]| is engaged in providing telecommunications services.”
See id. § 203 [JA __] (citing 47 U.S.C. § 153(51)). No court has held that
the Commission can derive ancillary authority from a definitional
statute that, by its plain terms, limits only the agency’s authority to act

and says nothing about state authority.
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The Commission further mistakenly asserted (see id. § 202
nn.748-749 [JA _ -_]) that legal precedent permits the exercise of
ancillary authority even without specific delegated powers. In Computer
& Communications Industry Association v. FCC, this Court permitted
preemption only after holding that the Commission had properly
exercised its Title I ancillary authority over enhanced services offered by
common carriers. 693 F.2d 198, 214 (D.C. Cir. 1982). As this Court later
explained in Comcast, the order at issue in CCIA had properly “linked
[the Commission’s] exercise of ancillary authority to its Title II
responsibility over common carrier rates—just the kind of connection to
statutory authority missing here.” 600 F.3d at 656.

The Commission was equally incorrect to rely on City of New York
v. FCC, 486 U.S. 57 (1988). At issue in that case was the Commission’s
preemption of local technical standards for cable television signals
following the Cable Act of 1984. The Supreme Court upheld the
Commission’s decision, holding that the text and legislative history of
the Cable Act showed that Congress enacted the statute as a
“straightforward endorsement” of the Commission’s prior regulatory

approach, which had included preemption of technical standards
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regulation. Id. at 67-70. In doing so, the Court identified a specific
statutory provision in the Cable Act to which the Commission’s
preemption order was ancillary. Id. at 66-67 (citing 47 U.S.C.
§ 544(a)-(e)). Here, the Commission failed to identify any comparable
statutory provision to which its purported preemption is ancillary.
Second, and for similar reasons, the Commission cannot assert
stand-alone authority to preempt state law under the “impossibility
exception to state jurisdiction.” Order 9 198-201 [JA __-__]. The so-called
“Impossibility exception” allows the Commission to exercise jurisdiction
over intrastate practices that the agency otherwise would be prohibited
from regulating under § 152(b). The Commission has authority to
regulate such intrastate practices if and only if “(1) the matter to be
regulated has both interstate and intrastate aspects; (2) FCC preemption
1s necessary to protect a valid federal regulatory objective; and (3) state
regulation would negate the exercise by the FCC of its own lawful
authority.” Maryland PSC, 909 F.2d at 1515 (emphasis added) (citations
and alteration marks omitted). Under the last prerequisite, the
1mpossibility exception likewise requires the Commission to identify an

independent source of statutory authority to support any given
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preemption decision. See Texas Office of Pub. Util. Counsel v. FCC, 183
F.3d 393, 422-423 (5th Cir. 1999),; National Ass’n of Regulatory Utility
Comm’rs v. FCC, 880 F.2d 422, 429 (D.C. Cir. 1989).

Third, and last, the Commission contended that its preemption
authority “finds further support in the Act’s forbearance provision.” See
Order 9§ 204 [JA __] (citing 47 U.S.C. § 160(e)). Section 160 allows the
Commission to “forbear from applying any regulation or any provision of
[Title II] to a telecommunications carrier or telecommunications service”
if the Commission determines that such regulation is not necessary or
that forbearance is consistent with public interest. 47 U.S.C. § 160(a). In
turn, state public utility commissions “may not continue to apply or
enforce any provision [of Title II] that the Commission has determined
to forbear from applying.” Id. § 160(e).

As the Commission appeared to acknowledge, the forbearance
provision 1s not directly applicable here because it applies only to
telecommunication services regulated by Title II, and not to information
services as the Commission has reclassified BIAS to be. Instead, the
Commission asserted that “[i]t would be incongruous if state and local

regulation were preempted” pursuant to a Title II forbearance decision,
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but not when the Commission has determined that Title II 1is
inapplicable. Order § 204 [JA __]. But the starting premise of the
Commission’s reasoning is mistaken. Section 160(e) does not by its own
terms “limit or preempt State enforcement of State statutes or
regulations”; instead, it forbids the States only from “continul[ing] to
apply or enforce any provision of the Communications Act that the
Commission has determined to forbear from applying.” S. Conf. Rep. No.
104-458, at 185 (1996) (emphasis added). Because Title II's forbearance
provision does not authorize preemption, it creates no incongruity that
would justify the Order’s further attempt to preempt state and local laws.

The Commission thus failed to identify any statutory mandate to
which its preemption of state laws is ancillary. Absent that authority,
the Commission cannot “confer power upon itself” to “take action which
1t thinks will best effectuate a federal policy.” Louisiana Pub. Serv., 476
U.S. at 374; see also EchoStar Satellite L.L.C. v. FCC, 704 F.3d 992, 999

(D.C. Cir. 2013). !
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B. The Commission’s Reference to Conflict Preemption Is
Premature and Erroneous in Any Event.

1. Conflict preemption must be raised on a case-by-
case basis, not suggested in an order opining in
advance that all state laws are preempted.

Because the Commaission did not cite conflict preemption as a legal
basis for its preemption order, see Order 9 197-204 [JA __-_ ], the Order
cannot be upheld on that basis.26 To the extent that the Order
nevertheless suggested (see id. Y9 194-196) that state laws are
preempted because they conflict with the Commission’s deregulatory
agenda, the Commission’s effort to find conflict preemption as a facial
matter, over a broad swath of unidentified state and local laws, is
premature and without legal effect, and this Court should hold as much.

“[W]hether a state regulation unavoidably conflicts with national
interests 1s an issue incapable of resolution in the abstract.” Alascom,
Inc. v. FCC, 727 F.2d 1212, 1220 (D.C. Cir. 1984). Conflict preemption
analysis 1s fact-driven and requires review of the specific state statute

or regulation under review, its interplay with the federal regime, and

26 See SEC v. Chenery Corp., 318 U.S. 80, 87 (1943); Comcast, 600
F.3d at 660 (“[T]he Commission must defend its action on the same
grounds advanced in the Order.”).
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the nature of the regulated service or practice. See id. Moreover, agency
assertions of conflict preemption are not entitled to deference as a
blanket matter; rather, the weight given to such a declaration depends
on the persuasiveness of the agency’s analysis of the specific state and
federal laws at issue. See Wyeth, 555 U.S. at 576-77. Accordingly, conflict
preemption must be raised in individual cases challenging specific state
laws—not in a broad pronouncement suggesting that state laws are
preempted as a class regardless of their individual features.

The Commission’s premature suggestion of conflict preemption
could have substantial consequences for the Government Petitioners if
this Court does not vacate the Order. Without such relief, BIAS
providers could argue that the Hobbs Act’s jurisdictional limitations, see
28 U.S.C. § 2342(1); see also 47 U.S.C. § 402(a), preclude state and local
governments from contesting conflict preemption in challenges to
individual laws and enforcement actions, and thus hamper state efforts

to enforce duly enacted laws.27

27 See, e.g., Br. for Appellant at 25-26, People v. Charter Commec'ns,
Inc., No. 450318/17 (N.Y. App. Div. 2018) (BIAS provider arguing that
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2. The *$#"$' fails to identify a valid basis for conflict
preemption.

In any event, there is no merit to the Commission’s suggestion
(Order 9 194-196 [JA __-_]) that broad swaths of state laws and
disclosure requirements impermissibly conflict with federal law.
“[B]ecause the States are independent sovereigns in our federal system,”
preemption analysis must begin “with the assumption that the historic
police powers of the States were not to be superseded by the Federal Act
unless that was the clear and manifest purpose of Congress.” Medtronic
v. Lohr, 518 U.S. 470, 486 (1996). The presumption against preemption
applies with equal force where the purported conflict derives from an
agency regulation. Hillsborough County, Fla. v. Automated Med. Labs.,
Inc., 471 U.S. 707, 715-16 (1985). Moreover, where, as here, “coordinate
state and federal efforts exist within a complementary administrative

framework, and in the pursuit of common purposes, the case for federal

New York’s state-law consumer protection action should be dismissed on
the ground that it implicitly challenges the Order’s legal validity).
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pre-emption becomes a less persuasive one.”28 New York State Dep’t. of
Soc. Servs. v. Dublino, 413 U.S. 405, 421 (1973).

Federal law endorses state regulation of communications services.
See generally Philip Weiser, Federal Common Law, Cooperative
Federalism, and the Enforcement of the Telecom Act, 76 N.Y.U. L. Rev.
1692, 1694 (2001). The Communications Act preserves all state remedies
available “at common law or by statute,” 47 U.S.C. § 414, and embraces
state authority in areas of traditional state concern—including state-law
“requirements necessary to preserve and advance universal service,
protect the public safety and welfare, ensure the continued quality of
telecommunications services, and safeguard the rights of consumers.”
47 U.S.C. § 253(b); see also id. § 332(c)(3), (7).

Congress underscored its intent to preserve a substantial role for
state and local regulation of communications by carefully cabining

federal preemption in this area. Thus, although the 1996 Act authorized

28 The Commission’s assertion that the presumption against
preemption does not apply here is baseless. Order 4 202 n.749 [JA _].
The presumption against preemption is built into the Communications
Act, which preserves and welcomes state regulation. Global Tel*Link v.
FCC, 866 F.3d 397, 403 (D.C. Cir. 2017).
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preemption of some state laws, see e.g., id. § 253(a); Pub. L. No. 104-104,
§ 602(a), 110 Stat. 56, 144 (1996), Congress required all such provisions
to be construed narrowly. To that end, § 601(c) of the 1996 Act provides
that “[t]his Act and the amendments made by this Act shall not be
construed to modify, impair, or supersede Federal, State, or local law
unless expressly so provided in such Act or amendments.” 47 U.S.C.
§ 152 note. As then-Commissioner Ajit Pai noted in 2015, “section 601(c)
counsels against any broad construction of the 1996 Act that would
create an implicit conflict with state law.” In re City of Wilson, 30 FCC
Red. 2408, 2512 (Mar. 12, 2015) (dissenting statement) (alteration marks
omitted), pet. for review granted Tennessee v. FCC, 832 F.3d 597 (6th Cir.
2016).

Sovereign States are not required to take an ex post approach to
consumer protection law and may prohibit specific industry practices ex

ante in order to protect consumers and the general public.29 Such laws

29 See, e.g., Conn. Gen. Stat. § 21a-217 (health club contracts); 6
Del. Code ch. 24A (debt management services); N.J. Stat. Ann. § 49:3-53
(investment advisers); Md. Code Ann., Com. Law § 14-3301 et. seq.
(immigration consultants); 940 Mass. Code Regs. § 19.01 et seq. (retail
marketing and sale of electricity); Minn. Stat. § 325F.693 (2017)
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fall well within the ambit of traditional State police powers. Accordingly,
States are entitled to take legislative and regulatory action to protect
consumers and small businesses and address unfair business practices
in the BIAS industry.30

The Commission nevertheless asserted that state laws addressing
specific BIAS practices could be contrary to the agency’s decision to
reclassify BIAS as an information service and would therefore interfere
with the “pro-competitive, deregulatory goals of the 1996 Act.” Order
9194 [JA __-_]. To be sure, this Court has interpreted the 1996 Act to
bar the Commission from imposing regulations under Title I on
information services that would prohibit blocking, throttling, and paid
prioritization. See Verizon v. FCC, 740 F.3d 623, 656 (D.C. Cir. 2014).

But Congress’s choice to bar the Commission from promulgating certain

(prohibiting telephone companies from slamming); Or. Rev. Stat.
§ 646A.800 (regulating late fees for cable service); 37 Pa. Code § 301.1 et
seq. (automotive industry trade practices).

30 See, e.g., Wash. S. Bill Rep. on SHB 2282 (Feb. 27, 2018) (making
a violation of Washington’s law enforceable under the Consumer
Protection Act). State laws and executive orders involving the States’
purchasing authority are likewise not subject to preemption. See
Building & Constr. Trades Council of Metro Dist. v. Associated Builders
& Contractors of Mass./R.1., Inc., 507 U.S. 218, 226-230 (1993).
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types of regulations under Title I does not, standing alone, prohibit the
States from acting. “Although federal agencies have only the authority
granted to them by Congress, states are sovereign.” Graham v. R..J.
Reynolds Tobacco Co., 857 F.3d 1169, 1190 (11th Cir. 2017). A “clear and
manifest purpose” to preempt the States’ sovereign powers cannot be
inferred from a congressional decision to strip a federal agency of
jurisdiction. Id. at 1190-91.

No other provision of the 1996 Act clearly expresses Congress’s
Iintent to preempt state regulation of information services. For example,
while the 1996 Act expressly authorizes preemption with respect to
certain types of state regulation of telecommunications services, see, e.g.,
47 U.S.C. §§ 253(a), 332(c)(3), the Act includes no similar provision
regarding information services. To the contrary, Congress expressly
preserved state regulation of all communications services through
consumer protection, tort, or other state law remedies, and warned
against implied preemption. See supra at 51-52. Indeed, the Commission
admitted (Order § 196 n.732 [JA _]), that the classification of BIAS as

an information service cannot altogether preclude state regulation.
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Nor is there merit to the Commission’s argument that the 1996 Act
1implicitly “embraced” the Commaission’s policy of preemption by adopting
the Commission’s deregulatory approach to enhanced services (the
predecessor to information services). Order § 202 & n.749 [JA _ - ]. A
national policy of deregulation cannot be enacted silently. “Without a
text that can... plausibly be interpreted as prescribing federal
preemption, it is impossible to find that a free market was mandated by
federal law.” Puerto Rico Dep’t of Consumer Affairs v. Isla Petroleum
Corp., 485 U.S. 495, 501 (1988).

Finally, there is no basis for the Commaission’s effort to preempt
state-law  disclosure requirements exceeding the narrowed
Transparency Rule. Order 4 195 n.729 [JA __-__]. In the absence of clear
congressional intent to displace state law, the States have the authority
(and in many cases, the obligation) to exercise their own judgment
concerning the types of disclosures that are necessary to regulate the
businesses operating in their States. Here, Congress has actively
encouraged state efforts to collect data about BIAS service and
providers, indicating that Congress intended to support, rather than

displace, the States’ ability to compel regulatory disclosures from
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providers. See, e.g., 47 U.S.C. § 1304 (setting aside federal funds for state
studies regarding broadband deployment); see also id. § 1302(a). In
addition, mandating public disclosures to protect consumers from being
cheated based on their ignorance of material facts is a classic form of

consumer protection well within the States’ historic police powers.

CONCLUSION

The Order should be vacated and reversed.

Dated: New York, New York
August 20, 2018
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISCTICT OF COLUMBIA CIRCUIT

MOZILLA CORPORATION, et al.,
Case No. 18-1051 (Lead)
Petitioners,
Consolidated with Nos. 10-1052, 18-

V. 1053, 18-1054, 18-1055, 18-1056, 18-
1061, 18-1062, 18-1064, 18-1065, 18-
FEDERAL COMMUNICATIONS 1066, 18-1067, 18-1068, 18-1088, 18-
COMMISSION and UNITED STATES OF 1089, 18-1105
AMERICA,
Respondents.

DECLARATION OF FIRE CHIEF ANTHONY BOWDEN

I, Anthony Bowden, declare:

1. [ make this declaration in support of the Brief of the County of Santa Clara
(“County™) in the matter referenced above. I know the facts herein of my own personal
knowledge and if called upon to do so, I could competently testify to them under oath.

2. I was recently appointed the Fire Chief for the Santa Clara County Central Fire
Protection District (“County Fire™). As Fire Chief, I also serve as Fire Marshal for Santa Clara
County and as the California Office of Emergency Services (OES) Operational Area Fire and
Rescue Coordinator. In these roles, I am responsible for the coordination of mutual aid resources
in Santa Clara County. This includes the coordination of all fire resources to significant events,
such as wildfires, throughout the State, when those resources are requested from Santa Clara
County’s operational area. | have worked in fire protection for more than two decades, and in

that time, [ have held every rank at County Fire.
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3 Established in 1947, County Fire provides fire services for Santa Clara County
and the County’s communities of Campbell, Cupertino, Los Altos, Los Altos Hills, Los Gatos,
Monte Sereno, and Saratoga. The department also provides protection for the unincorporated
areas adjacent to those cities. Wrapping in an approximately 20-mile arc around the southern end
of Silicon Valley, County Fire has grown to include 15 fire stations, an administrative
headquarters, a maintenance facility, and several other support facilities, and covers 128.3 square
miles. The department employs almost three hundred fire prevention, suppression, investigation,
administration, and maintenance personnel; daily emergency response consists of more than
sixty employees. County Fire also contributes resources to all-hazard response outside Santa
Clara County and around the state. For example, County Fire has deployed equipment and
personnel in response to the ongoing Mendocino Complex Fire, the largest fire in California’s
history.

4. County Fire relies upon Internet-based systems to provide crucial and time-
sensitive public safety services. The Internet has become an essential tool in providing fire and
emergency response, particularly for events like large fires which require the rapid deployment
wnd organization of thousands of personnel and hundreds of fire engines, aircraft, and bulldozers.
During these events, resources are marshaled from across the state and country—in some cases,
even from other countries. In these situations, a key responsibility of emergency responders, and
of County Fire in particular, is tracking those resources and ensuring they get to the right place as
quickly and safely as possible. County Fire, like virtually all other emergency responders, relies
heavily on the Internet to do both of these things.

5 As I explain below, County Fire has experienced throttling by its ISP, Verizon.
This throttling has had a significant impact on our ability to provide emergency services.
Verizon imposed these limitations despite being informed that throttling was actively impeding
County Fire’s ability to provide crisis-response and essential emergency services.

6. Only a few weeks ago, County Fire deployed OES Incident Support Unit 5262
(“OES 5262”), to the Mendocino Complex Fire, now the largest fire in state history. OES 5262

"
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is deployed to large incidents as a command and control resource. Its primary function is to
track. organize, and prioritize routing of resources from around the state and country to the sites
where they are most needed. OES 5262 relies heavily on the use of specialized software and
Google Sheets to do near-real-time resource tracking through the use of cloud computing over
the Internet.

7. Resources tracked across such a large event include personnel and equipment
supplied from local governments across California; the State of California; federal agencies
including the Department of Defense, the Bureau of Land Management, the U.S. Forest Service;
and other countries. As of Monday, August 13, 2018, the response effort for the wildfires
burning across California included 13,000 firefighters, multiple aircraft, dozens or hundreds of
hulldozers, and hundreds of fire engines. The wildfires have resulted in over 726,000 acres
burned and roughly 2,000 structures destroyed. With several months left in what is a “normal™
fire season, we fully expect these numbers to rise.

8. OES 5262 also coordinates all local government resources deployed to the
Mendocino Complex Fire. That is, the unit facilitates resource check-in and routing for local
government resources. In doing so, the unit typically exchanges 5-10 gigabytes of data per day
via the Internet using a mobile router and wireless connection. Near-real-time information
exchange is vital to proper function. In large and complex fires, resource allocation requires
immediate information. Dated or stale information regarding the availability or need for
resources can slow response times and render them far less effective. Resources could be
deployed to the wrong fire, the wrong part of a fire, or fail to be deployed at all. Even small
delays in response translate into devastating effects, including loss of property, and, in some
cases, loss of life.

9. In the midst of our response to the Mendocino Complex Fire, County Fire
discovered the data connection for OES 5262 was being throttled by Verizon, and data rates had
been reduced to 1/200, or less, than the previous speeds. These reduced speeds severely

interfered with the OES 5262’s ability to function effectively. My Information Technology staff
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communicated directly with Verizon via email about the throttling, requesting it be immediately
lifted for public safety purposes. That email exchange is attached here as Exhibit A. We
explained the importance of OES 5262 and its role in providing for public and first-responder
safety and requested immediate removal of the throttling. Verizon representatives confirmed the
throttling, but, rather than restoring us to an essential data transfer speed, they indicated that
County Fire would have to switch to a new data plan at more than twice the cost, and they would
only remove throttling after we contacted the Department that handles billing and switched to the
new data plan.

10.  In the interim, County Fire personnel in were forced to use other agencies’
Internet Service Providers and their own personal devices to provide the necessary connectivity
and data transfer capability required by OES 5262. While Verizon ultimately did lift the
throttling, it was only after County Fire subscribed to a new, more expensive plan.

11.  Inlight of our experience, County Fire believes it is likely that Verizon will
continue to use the exigent nature of public safety emergencies and catastrophic events to coerce
public agencies into higher cost plans ultimately paying significantly more for mission critical

service—even if that means risking harm to public safety during negotiations.

[ declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Executed o%wa Vi Z 2078 at San José, California.

o £

Anthony Bowden

1825293
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EXHIBIT A
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Zimbra daniel.farrelly@sccfd.org

Re: [E] Verizon Account for OES 5262

From : Silas Buss <silas.buss@verizonwireless.com> Mon, Jul 30, 2018 01:50 PM
Subject : Re: [E] Verizon Account for OES 5262 #21 attachment
To : daniel farrelly <daniel.farrelly@sccfd.org>

Hi Dan,
Just left you a message. The below plans are what | would suggest - it's $99.99 for the first
20GB and $8/GB thereafter. To get the plan changed immediately, | would suggest calling in

the plan change to our customer service team at 800-922-0204. Let me know if you have any
questions - I'll be available by phone for at least the next hour or so.

Public Sector Mobile Broadband Share Plans: Government Subscribers Only

The calling plans below reflect the monthly access fee discount. No additional discounts apply.

Public Sector Mobile Broadband 5 Gigabytes 10 Gigabytes 20 Gigabytes
Monthly Access Fee $39.99 (90239) $59.99 (90240) $99.99 (90241)
Shared Domestic Data Allowance 5GB [ 10GB [ 20GB
Overage Per Gigabyte $8.00 Per Gigabyte

Note: This plan is available for domestic data only devices, on the Venizon Wireless network only. Data Sharing: At the end of each bill cycle, any unused data
allowances for lines sharing on the same account will be applied fo the overages of the other lines on the same account beginning with the line with the lowest overage
need. Plan changes may not take effect until the billing cycle following the change request. Current NationalAccess and Mobile Broadband coverage details can be
found at www verizonwireless com. New activations on these service plans require 4G LTE devices. Existing customers transitioning to one of these service plans
are able to utilize existing 3G devices. The 5GB, 10GB, and 20GB Public Secior Mobile Broadband Plans are able to share with each other.

Silas Buss
Major Accounts Manager - Govt.
201 Spear St. Suite 700 San Francisco, CA 94105

M 408.204.6611 | Silas. buss@verizonwireless.com
verizon”’

On Mon, Jul 30, 2018 at 10:00 AM Daniel Farrelly <daniel.farrelly@sccfd.org> wrote:
Silas,

Please work with us. All we need is a plan that does not offer throttling or caps of any kind.

Dan

From: "Daniel Farrelly" <daniel.farrelly@sccfd.org>

To: "Silas Buss” <silas.buss@verizonwireless.com>

Cc: "tony bowden" <tony.bowden@sccfd.org>, "Justin Stockman" <justin.stockman@sccfd.org>,
"Todd Garde" <todd.garde@sccfd.org>, "Garrett Chan" <garrett.chan@verizonwireless.com>
Sent: Sunday, July 29, 2018 9:38:28 PM

Subject: Re: [E] Verizon Account for OES 5262

Silas,

Remove any data throttling on OES5262 effective immediately.
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Daniel Farrelly - Acting IT Officer
0:408.341.4468 1 c: 408.966.6156
e: daniel.farrelly@sccfd.org

From: "Justin Stockman" <justin.stockman@sccfd.org>

To: "silas Buss" <silas.buss@verizonwireless.com>

Cc: "daniel farrelly" <daniel.farrelly@sccfd.org>, "tony bowden" <tony.bowden@sccfd.org>, "Todd
Garde" <todd.garde@sccfd.org>, "Garrett Chan" <garrett.chan@verizonwireless.com>

Sent: Sunday, July 29, 2018 8:32:50 PM

Subject: Re: [E] Verizon Account for OES 5262

Chief Bowden,

| just wanted to provide an update to those who were involved in this originally. OES 5262
is deployed again, now to the Mendocino Complex (CA-MEU-008674), and is still
experiencing the same throttling. As | understood it from our previous exchange regarding
this device, the billing cycle was set to end 7/23, which should have alleviated the
throttling. In a side by side comparison, a crew members personal phone using verizon
was seeing speeds of 20Mbps/7Mbps. The department verizon device is experiencing
speeds of 0.2Mbps/0.6Mbps, meaning it has no meaningful functionality.

I've sent an email to Dan trying to identify a rapid solution for OES 5262.

Thank you,

Justin Stockman
Fire Captain

B Shift Relief
650-465-2485

Justin.Stockman@sccfd.org

From: "Silas Buss" <silas.buss@verizonwi .com

To: "daniel farrelly” <daniel.farrelly@sccfd.org>

Cc: "tony bowden" <tony,bowden@sccfd,org>, "steve prziborowski"
<steve.prziborowski@sccfd.org>, "FRED SCHULENBURG" <fred.schulenburg@sccfd.org>,
"tamera haas" <tamera.haas@sccfd.org>, "Justin Stockman" <justin.stockman@sccfd.org>,
"Todd Garde" <todd.garde@sccfd.org>, "Dave Morrisey" <dave.morrisey@sccfd.org>,
"Maggie Eddy" <maggie.eddy@sccfd.org>, "Garrett Chan"
<garrett.chan@verizonwireless.com>

Sent: Monday, July 9, 2018 1:38:10 PM

Subject: Re: [E] Verizon Account for OES 5262

Hi Dan,
"
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I'll give the short response below to some of your questions, but | would certainly suggest

we follow-up with a call to discuss in greater detail. Here's my availability this week: Tues:
1PM, Weds 3PM, Thurs 9AM-11:30AM

In short, Verizon has always reserved the right to limit data throughput on unlimited plans.
All unlimited data plans offered by Verizon have some sort of data throttling built-in,
including the $39.99 plan. Verizon does offer plans with no data throughput limitations;
these plans require that the customer pay by the GB for use beyond a certain set allotment.
Attached is the list of public sector plans, see pgs. 10-18 for data plans. Also attached is the
State of CA plans which offers the $37.99 unlimited data plan (pg. 1). We can talk about
these plans to find the solution that best fits the needs of your department.

To my knowledge, there have not been any large scale changes to the price plans for the
fleet as requested by SCC Fire. As | recall, there were some plan changes made on about
10 of the 400 or so mobile broadband lines from the $39.99 plan to the $37.99 - this was
back in January or February. I'd just like to point out that Verizon will never change
plans/service without advance customer consent and/or notice. If you'd like to know what
those changes were, we can reach out to Asa Pierce, your account advisor, to see what
was done at the time.

Service will not disconnect on the unlimited plans after 25GB of use. Depending on which
plan is active, after 25GB of use, the data throughput is limited to 200Kbps or 600Kbps.

Silas Buss
Major Accounts Manager - Govt.
201 Spear St. Suite 700 San Francisco, CA 94105

M 408.204.6611 | Silas.buss@verizonwireless.com

verizon’

On Fri, Jul 6, 2018 at 11:54 AM Daniel Farrelly <daniel.farrelly@sccfd.org> wrote:
Silas,

Can confirm that after using 25GB of data, our service drops to zero. This is unacceptable and needs to be
fixed. Let me know when you are available.

Dan

From: "Daniel Farrelly" <daniel.farrelly@sccfd.org>

To: "Silas Buss" <silas.buss@verizonwireless.com>

Cc: "tony bowden" <tony.bowden@sccfd.org>, "steve prziborowski"
<steve.prziborowski@sccfd.org>, "FRED SCHULENBURG" <fred.schulenburg@sccfd.org>,
“tamera haas" <tamera.haas@sccfd.org>, "justin stockman" <justin.stockman@sccfd.org>,
"todd garde" <todd.garde@sccfd.org>, "dave morrisey" <dave.morrisey@sccfd.org>, "Maggie
Eddy" <maggie.eddy@sccfd.org>, "Garrett Chan" <garrett.chan@verizonwireless.com>
Sent: Thursday, July 5, 2018 10:23:47 AM

Subject: Re: [E] Verizon Account for OES 5262

Silas,

I am back at County Fire full-time and would like to discuss the plans we have with Verizon.

")
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or throttling...

However, when I look up the same device on the Verizon portal, there seems to be a 25GB limitation...

I am assuming this is what Justin ran into on OES 5262. Yes, there may be unlimited data, but after 25GB
speeds throttle down.

My major concern is that there may have been changes to the data plans we use for public safety, and that
these changes might start adversely affecting our fleet. As I mentioned earlier, none of our devices should
have any sort of data caps or throttling. Also, speed is essential for the services we utilize. Moving OES
5262 to a $34.99 plan offering 600Kbps is not an adequate solution for devices that require 4G access to
data.

With that said, please provide a list of all applicable public safety plans that provide 4G data without any
caps or data throttling limitations. Our goal is to have all our devices on one plan that offers both unlimited
use and unlimited bandwidth and no data throughput limitations.

If you would like talk direct, feel free to contact me at any time,

Santa Clara County Fire Department

Daniel Farrelly - Systems Analyst
0:408.341.4468 1 c: 408.966.6156
e: daniel.farrelly@sccfd.org

From: "Silas Buss" <silas.buss@verizonwireless.com>

To: "steve prziborowski" <steve.prziborowski@sccfd.org>

Cc: "Garrett Chan" <garrett.chan@verizonwireless.com>, "justin stockman"
<justin.stockman@sccfd.org>, "todd garde" <todd.garde@sccfd.org>, "dave morrisey"
<dave.morrisey@sccfd.org>, "tony bowden" <tony.bowden@sccfd.org>, "Maggie Eddy"
<maggie.eddy@sccfd.org>, "daniel farrelly" <daniel.farrelly@sccfd.org>, "FRED SCHULENBURG"
<fred.schulenburg@sccfd.org>, "tamera haas" <tamera.haas@sccfd.org>

Sent: Friday, June 29, 2018 2:17:56 PM

Subject: Re: [E] Verizon Account for OES 5262

Hello Steve,
As Garrett mentioned, we have a call set at 2:30 to discuss, | hope you'll join.

The short of it is, public safety customers have access to plans that do not have data
throughput limitations. However, the current plan set for all of SCCFD's lines does have
data throttling limitations. We will need to talk about making some plan changes to all
lines or a selection of lines to address the data throttling limitation of the current plan.

Silas Buss
Major Accounts Manager - Govt.
201 Spear St. Suite 700 San Francisco, CA 94105

M 408.204.6611 | Silas.buss@verizonwireless.com

verizon’

On Fri, Jun 29, 2018 at 1:31 PM Steve Prziborowski <steve.prziborowski@sccfd.org>

wrote:
Illll*
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Justin Stockman made me aware of the Internet bandwidth challenges we are having
for our apparatus (OES 5262).

Before | give you my approval to do the $2.00 a month upgrade, the bigger question is
why our public safety data usage is getting throttled down? Our understanding from
Eric Prosser, our former Information Technology Officer, was that he had received
approval from Verizon that public safety should never be gated down because of our
critical infrastructure need for these devices. Justin articulates that quite well below in
his forwarded email.

The unit we are discussing is basically a fire engine (minus the water, hoses and
ladders) but with tools and equipment that is used to support incident operations at
major emergencies and/or disasters. It is currently assisting the Incident Command
Team at the Pawnee Fire in Lake County, to ensure that all of the apparatus and
personnel can effectively mitigate that major wildfire.

If I need to talk to a supervisor or account manager to not have to pay the extra $2 per
month and instead, have our account be unlimited and protected from being gated
down, please let me know who that person would be.

Thanks for any assistance you can offer us, | look forward to hearing back from you.

Steve

Steve Prziborowski

Deputy Chief / Training

Santa Clara County Fire Department
14700 Winchester Blvd.

Los Gatos, CA 95032-1818

- 408-341-4476 (office)

- 408-896-6890 (cellular)

Email:  steve.prziborowski@sccfd.org
Website: www.sccfd.org

From: "Justin Stockman" <justin.stockman@sccfd.org>
To: "Steve Prziborowski" <steve.prziborowski@sccfd.org>
Sent: Friday, June 29, 2018 12:15:59 PM

Subject: Fwd: [E] Throttled Device

Chief,

We're having an issue with 5262. 5262 has a device that connects to the internet
using a verizon sim card. Data usage on the device is supposed to be unlimited. The
reason for this need is that 5262 performs an important public safety function by
supporting CalOES region chiefs at large disasters. This device spends months where
it sits unused and uses zero data. When it does get used it uses a tremendous

"4+



"HSYdmddnt of date eritheSrder o (510 Gigabyles/day o Weradn throtiss normat torsamer 70%0%0%0%°
"unlimited devices" around 23 gigabytes. Throttling means that the device that can
normally act like a modern broadband internet connection is slowed to the point of
acting more like an AOL dial up modem from 1995. Verizon is currently throttling OES
5262 so severely that it's hampering operations for the assigned crew. This is not the
first time we have had this issue. In December of 2017 while deployed to the Prado
Mobilization Center supporting a series of large wildfires we had the same device with
the same sim card also throttled. | was able to work through Eric Prosser at the time to
have service to the device restored and Eric communicated that Verizon had properly
re-categorized the device as truly "unlimited".

In the email below Verizon is stating that they can restore the device for an extra
$2/month. | obviously lack the authority to make such an approval. If we could get
Verizon that approval | would appreciate it.

Respectfully,

Justin Stockman

Fire Captain

B Shift Relief
650-465-2485
Justin.Stockman@sccfd.org

From: "Silas Buss" <silas.buss@verizonwireless.com>
To: "Justin Stockman" <justin.stockman@sccfd.org>
Cc: "Garrett Chan" <garrett.chan@verizonwireless.com>
Sent: Friday, June 29, 2018 11:35:46 AM

Subject: Re: [E] Throttled Device

Hi Justin,

To get the data speeds restored on this device, will you please reply that you approve
moving the plan on line 408-438-4844 from the $37.99 (84356) plan to the $39.99
(84357) plan?

We'll talk about what's going on here in the call this afternoon.

Silas Buss
Major Accounts Manager - Govt.
201 Spear St. Suite 700 San Francisco, CA 94105

M 408.204.6611 | Silas.buss@verizonwireless.com

verizon’

---------- Forwarded message ---------

From: Justin Stockman <justin.stockman@sccfd.org>
Date: Fri, Jun 29, 2018 at 9:05 AM

Subject: [E] Throttled Device

To: Garrett M Chan <garrett.chan@verizonwireless.com>

Hi Garrett,
I""HH
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The device we're having an issue with is a Cradlepoint AER 2100. It is deployed on
the Pawnee fire as part of an OES support unit that is providing essential operational
coverage for mutual aid resources deployed on that fire. The challenge of this
device is that it is normally off, and consumes little to no data on a monthly basis.
When the unit gets deployed it used a decent amount of data for a few days to a few
weeks. On the order of 5-10gb a day. The crew was getting around 50/10mbps and
is current getting 30/130kbps.

Info | have for the device is:

MEID AOOO005A866927

IMEI 353547064027397

NAI 6692210322@vzims.com
ICCID 89148000002567273591
Mobiel Subscriber ID 4084384844
IMSI 311480257790168

PRI ID 9903437

Cell ID 7844630 (0x77b316)

Hopefully that's more info than you need. Sorry if i'm over supplying, i'm not familiar
with a lot of this info.

Justin Stockman
Fire Captain

B Shift Relief
650-465-2485

Justin.Stockman@sccfd.org

Verizon

Garrett Chan
Manager Solutions Engineer
Silicon Valley - Northern California/Nevada

2870 Zanker Road, Suite 100
San Jose, CA 95134

0925.872.0620 | M 925.872.0620
Garrett. Chan@verizonwireless.com

24 hrs DATA TECHNICAL ASSISTANCE
contact the BGCO 1-800-922-0204

Product Information:
IoT Private Network Overview
IoT Private Network White Paper

IoT Security Services | Verizon Enterprise Solutions
!llll#$
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IN THE UNITED STATES COURT OF APPEALS
FOR THE DISCTICT OF COLUMBIA CIRCUIT

MOZILLA CORPORATION, et al.,
Case No. 18-1051 (Lead)
Petitioners,
Consolidated with Nos. 10-1052, 18-
v. 1053, 18-1054, 18-1055, 18-1056, 18-
1061, 18-1062, 18-1064, 18-1065, 18-
FEDERAL COMMUNICATIONS 1066, 18-1067, 18-1068, 18-1088, 18-
COMMISSION and UNITED STATES OF 1089, 18-1105
AMERICA,
Respondents.

DECLARATION OF IMRE KABAI

I, Imre Kabai, declare:

L. I make this declaration in support of the Brief of the County of Santa Clara
(“County”) in the matter referenced above. I know the facts herein of my own personal
knowledge and if called upon to do so, I could competently testify to them under oath.

2. I have worked in information technology and architecture for more than twenty-
five years. 1 am currently the Chief Technology Officer (“CTO”) for the County. Before I held
this position, I was the Chief Architect and Director of Platforms and Enterprise Architecture for
Granite Construction, a $2.5 billion construction company employing approximately 5,400
employees across the United States. Before I held that position, I was the Chief Architect for the
Stanford Linear Accelerator Laboratory at Stanford University, and an Enterprise Architect for
the Stanford University Medical Center. Before I held those positions, I was a Senior Enterprise

Architect and Senior Manager for Life Technologies.

!Illl#%
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3. I have a B.S. in Computational Mathematics and an MSc in Geophysics from
Eo6tvos Lorand University, one of the top universities in Hungary.

4. Santa Clara County, home to Silicon Valley, has roughly 1.9 million residents.
With a $250B GDP it is the world's 43rd largest economy. The County Administration serves the
residents and businesses of Santa Clara by providing environmental, safety-net, infrastructure,
law enforcement, justice, and healthcare services.

3. The County is heavily dependent upon internet-based technology systems for
service delivery and has invested millions of dollars in these systems over the last decade

6. For example, the County’s safety-net hospital, Valley Medical Center, has
invested in excess of a hundred million dollars in a medical records system, EPIC, that
exchanges medical records between the County and thousands of clinics, hospitals, and
emergency departments. While the system is capable of reduced functionality in a disaster
scenario in which it is completely cut off from those endpoints, a large portion of the value of the
system comes from high-volume, speedy records exchange that is free from blocking, throttling,
or discriminatory practices.

T The County has also invested in providing key civic engagement systems via the
internet. These services include publication of County law through a niche provider called
Municode, and live-streaming of its governing board meetings through Accela, a niche provider
of government civic engagement systems. To function properly, these systems require residents
to be able to access them without blocking, throttling, or deprioritization that degrades their
function.

8. Generally, the County’s investments in web-based systems were made in reliance
on the idea that they would continue to function as intended because the public would continue
to have access to an internet free from discriminatory practices like blocking, throttling, or
deprioritization. The County’s information technology design principles do not include such
scenarios.

9, In addition, because the County’s functions are unique to government entities and,

"#&
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like most government entities, its budget is constrained, the businesses that develop innovative
technologies for the County are largely niche businesses that do not have significant resources.

It is unlikely that governmental entities or the niche providers who host their services will have
the resources to pay the ISPs of any possible user of the County’s systems to avoid blocking,
throttling, or deprioritization of their traffic. It is also unlikely that the County’s users will pay
more for the basic governmental access afforded by the County’s systems. As a result, in a
regime where traffic can be subjected to discriminatory practices by ISPs, it is quite likely that
the kind of innovative systems developed by these providers will become much less effective and
useful, and, ultimately, it is likely that development of these systems will slow dramatically, or

the providers will be unable to continue developing them.

I declare under penalty of perjury under the laws of the United States of America that the

foregoing is true and correct.

Executed on f -16-!§  atSan José, California.

decre. Wofa,

Imre Kabai

1825293
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H[FHSW RUGHUV LVVXHG XQGHU VHIFWLRQW H D DQG J
DOO UXOHV UHJXODWLRQV RU ILQDO RUGHUV RI?2
$ WKH 6HFUHWDU\ RI TUDQVSRUWDWLRQ LVVXHG SXUVXDQV
RU RI WLWOH RU SXUVXDOQWWRFEDSWHU RU & IRAKDEWHL
FKDSWHU RU FKDSWHU RI WLWOH DQG
% WKH )HGHUDO ODULWLPH &RPPLVVLRQ LVVXHR®WBXUVXDQV
RU FKDSWHU RU RI WLWOH

DOO ILQDO RUGHUV RI WKH $WRPLF (QHUJ\ &RPPLVVLRQ PD

DOO UXOHV UHJXODWLRQV RU ILQDO RUGHUV RI WKH 6XU|
E\ VHFWLRQ RI WKLV WLWOH

DOO ILQDO RUGHUV XQGHU VHF\DDRRSQ RI WKH )DLU +RXVL

DOO ILQDO DJHQF\ DFWLRQV GHVFULEHG LQ VHFWLRQ |

-XULVGLFWLRQ LV LQYRNHG E\ ILOLQJ D SHWLWLRQ DV SURYLG

KWWSV ZZZ JSR JRY IGV\V SNJ 86&2'( WWLWVDHH  KS/DRJIOV 8 6 & K'D S VHF KWP >
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8 6 &
8QLWHG 6WDWHV &RGH (GLWLRQ
7LWOH 7+( 38%/,& +($/7+ $1' :(/)$5(
&+$37(5 ', 6$67(5 5(/,()
68%&+$37(5 ,9 % (0(5*(1&< 35(3%$5('1(66
6HF F &ULWLFDO LQIUDVWUXFWXUHV SURWHFWLRQ

JURP WKH 8 6 *RYHUQPHQANZBXEGLMXLQJ 2IILFH

T F &ULWLFDO LQIUDVWUXFWXUHY SURWHFWLRQ

D 6KRUW WLWOH

7KLV VHFWLRQ PD\ EH FLWHG DV WRWLRQLWM RO ,QIUDVWUXFW
E J)LQGLQJV
&RQJUHVV PDNHV WKH IROORZLQJ ILQGLQJV

7KH LQIRUPDWLRQ UHYROXWLR QXD MAUD Q @ IR WKHHGRWS K H TR\
JRYHUQPHQW DV ZHOO DV WKH LQIUDVWUXFWXUH UHOLHG XSR!
8QLWHG 6WDWHYV

3ULYDWH EXVLQHVV JRYHUQPHQW DQG WKH QDWLRQDO VI
LOQWHUGHSHQGHQW QHWZRUN RI FULWLFDO SK\VLFDO DQG LQIF
WHOHFRPPXQLFDWLRQV HQHUJ\ INGRQRMDOLRQUWHIFWRUXDWH L

$ FRQWLQXRXV QDWLRQDO HIIREW H 8 WRITLXVLLLRHIG RV FE \HEQI WX D)
SK\WLFDO LQIUDVWUXFWXUH VHUYLFHV FULWLFDO WR PDLQWDL
JRYHUQPHQW HFRQRPLF SURVSHULW\ DQG TXDOLW\ RI OLIH L«

7KLV QDWLRQDO HIIRUW UHTXLUHYV H[WHQVLYH PRGHOLQJ |
HYDOXDWLQJ DSSURSULDWH PHFKDQLVPV WR HQVXUH WKH VWL
VIVWHPVY DQG WR XQGHUSLQ SROLF\ UHFRPPHQGDWLRQV VR D
DGHTXDWH SURWHFWLRQ RI WKH GULWLFDO LQIUDVWUXFWXUH

F 3ROLF\ RI WKH 8QLWHG 6WDWHYV

W LV WKH SROLF\ Rl WKH 8QLWHG 6WDWHV?2

WKDW DQ\ SK\VLFDO RU YLUWXDO GLVUXSWLRQ RI WKH RSt
8QLWHG 6WDWHYV EH UDUH EULHI JHRJUDSKLFDOO\ OLPLWHG 1
GHWULPHQWDO WR WKH HFRQRP\ KXPDQ DQG JRYHUQPHQW VH
6WDWHV

WKDW DFWLRQV QHFHVVDU\ WR DFKLHYH WKH SROLF\ VWDV
SULYDWH SDUWQHUVKLS LQYROYLQJ FRUSRUDWH DQG QRQ JRY

WR KDYH LQ SODFH D FRPSUHKHQVLYH DQG HIIHFWLYH SUR
JHGHUDO *RYHUQPHQW IXQFWLRQV XQGHU DOO FLUFXPVWDQFH

G (VWDEOLVKPHQW Rl QDWLRQDO FRWSHMW ISQRM HEWERQWLFDO

6XSSRUW RI FULWLFDO LQIUDVWUXFEWDDUWL B QR H OWILIRWQNDQ €
6LPXODWLRQ DQG $QDO\VLV &HQWHU
7KHUH VKDOO EH HVWDEOLVKHG WK [ Q @& L$SRMIDOV,ION BIHVOMUHXLF
WR VHUYH DV D VRXUFH RI QDWLRQDO FRPSHWHQFH WR DGGUH
FRQWLQXLW\ WKURXJK VXSSRUW URW DFRVLWY KWHBW DN BIW W BH\Y
PLWLJDWLRQ

SDUWLFXODU VXSSRUW

7KH VXSSRUW SURYLGHG XQGHU SRIZDQUDSK VKDOO LQFOX

$ ORGHOLQJ VLPXODWLRQ DQG DQIFOQWLNFRIOW.KHWVWHRE
LQFOXGLQJ F\EHU LQIUDVWUXFWXUH WHOHFRPPXQLFDWLRQV
RUGHU WR HQKDQFH XQGHUVWDQGLQJ RI WKH ODUJH VFDOH F

KWWSV ZZZ JSR JRY IGV\V SNJ 86&2'( WWWVDHH KA PGS 8O0/&XEFKDS,9 % VHF 0@ KWP>
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PRGLILFDWLRQ RI VXFK VIVWHPV WR PLWLJDWH WKH WKUHDW
LQIUDVWUXFWXUHV JHQHUDOO\
% $FTXLVLWLRQ IURP 6WDWH DQG ORFDO JRYHUQPHQWYV D(
FUHDWH DQG PDLQWDLQ PRGHOV RI VXFK VIVWHPV DQG RI FU
& S8WLOL]DWLRQ RI PRGHOLQJ VLBRODWLRSK [3Q GV R GMR VI
HGXFDWLRQ DQG WUDLQLQJ WR SROLF\PDNHUV RQ PDWWHUV
L WKH DQDO\VLVY FRQGXFWHG XQGHU WKDW VXESDUDJUDS
LL WKH LPSOLFDWLRQV RI XQLQWHQGHG RU XQLQWHQWLR
DQG
LLL UHVSRQVHV WR LQFLGHQWY RU FULVHV LQYROYLQJ F!
FRQWLQXLW\ Rl JRYHUQPHQW DQG SULYDWH VHFWRU DFWLY
FULVHYV

' 8WLOL]DWLRQ RI PRGHOLQJ VLPSXCOIDNURS KD ® GWRQ B ORWLLV
UHFRPPHQGDWLRQV WR SROLF\PDNHWVR ID\W &HW)R GHIBDO WR YU
DQG SULYDWH VHFWRU SHUVRQV DQG HQWLWLHYV XSRQ UHTXH
RI DQG SUHVHUYLQJ FULWLFDO LQIUDVWUXFWXUHYV

5HFLSLHQW RI FHUWDLQ VXSSRUW

ORGHOLQJ VLPXODWLRQ DQG DQDAYNVKBO® YELH BGRYQGHG W
SDUWLFXODU WR UHOHYDQW )HGHUDO 6WDWH DQG ORFDO HC
SURWHFWLRQ DQG SROLF\

H &&ULWLFDO LQIUDVWUXFWXUH GHILQHG

,Q WKLV VHFWLRQ WKH WHUP FWMWDLE G C VFHNDW WEKXFAWXUH S R'
YLUWXDO VR YLWDO WR WKH 8QHWWGXeAWDRL\R B VRW X B MK W KWHWMHFAD !
ZRXOG KDYH D GHELOLWDWLQJ LPSDFW RQ VHFXULW\ QDWLRQD
VDIHW\ RU DQ\ FRPELQDWLRQ RI WKRVH PDWWHUYV

I $XWKRUL]J]DWLRQ RI DSSURSULDWLRQV

7TKHUH LV KHUHE\ DXWKRUL]JHG IRUWFBID "HHODDVWUWPHQW R "HIIRIW®Q \
'"HIHQVH 7KUHDW 5HGXFWLRQ $JHQF\ IRU DFWLYLWLHV RI WKH 1L
$QDO\WLV &HQWHU XQGHU WKLV VHFWLRQ LQ WKDW ILVFDO \HDU

KWWSV ZZZ JSR JRY IGV\V SNJ 86&2'( WWWVDHH KA PGS 8O0/&XEFKDS,9 % VHF 0@ KWP>
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8 6 &
8QLWHG 6WDWHYV &RGH (GLWLRQ
7LWOH 7(/(&20081,&%$7,216
&+$37(5 ,5( 25 5%',2 &20081,&%$7,21
68%&+$37(5 , *(1(5%$/ 3529,6,216
6HF 3XUSRVHV Rl FKDSWHU )HGRQDPUBRMAXQLFDWLRQV &RPPLVVL

JURP WKH 8 6 *RYHUQPHQANZBXEGLMXLQJ 2IILFH

T 3XUSRVHV RI FKDSWHU )HGHUDO &RPRMHXALFDWLR(

JRU WKH SXUSRVH RI UHJXODWLQJ LQWHUVWDWH DQG IRUHLJQ
VR DV WR PDNH DYDLODEOH VR ROWKW SRV WH® dWW W HD\VO G2 MWKKIF
GLVFULPLQDWLRQ RQ WKH EDVLV RI UDFH FRORU UHOLJLRQ QI
ZLGH DQG ZRUOG ZLGH ZLUH DQG UDGLR FRPPXQLFDWLRQ VHUY
FKDUJHV IRU WKH SXUSRVH RI WKW RD VEIURPERW GGI tMPV HWNRRII W |
SURSHUW\ WKURXJK WKH XVH RI ZLURUDW&HUBS XU BRAMRP RKQHFXWL
HITHFWLYH H[HFXWLRQ RI WKLV SROLF\ E\ FHQWUDOL]LQJ DXWKR
DIJHQFLHVY DQG E\ JUDQWLQJ DGGLWLRQDO DXWKRULW\ ZLWK UH"
DQG UDGLR FRPPXQLFDWLRQ WKHURZIQY IFWU MIXWH GHG HFHRPOLV VLR
&RPPXQLFDWLRQV &RPPLVVLRQ ZKLFK VKDOO EH FRQVWLWXWH
HIHFXWH DQG HQIRUFH WKH SURYLVLRQV RI WKLV FKDSWHU

KWWSV ZZZ JSR JRY IGV\V SNJ 86&2'( WWLWWDHH KR PGS 8BREPHKDS, VHF KWP >
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86 & 7LWOH 7(/(&20081,&$7,216

8 6 &
8QLWHG 6WDWHYV &RGH (GLWLRQ
7LWOH 7(/(&20081,&%$7,216
&+$37(5 ,5( 25 5%',2 &20081,&%$7,21
68%&+$37(5 , *(1(5%$/ 3529,6,216
6HF $SSOLFDWLRQ RI FKDSWHU

JURP WKH 8 6 *RYHUQPHQANZBXEGLMXLQJ 2IILFH

T $SSOLFDWLRQ RI FKDSWHU

D 7KH SURYLVLRQV RI WKLV FKDSWHU VKDOO DSSO\ WR DOO L
RU UDGLR DQG DOO LQWHUVWDW H DQBGIRR HZK QF W RQ Y PQ B WLIHRQ
UHFHLYHG ZLWKLQ WKH 8QLWHG 6WDWHVY DQG WR DOO SHUVRQ\
FRPPXQLFDWLRQ RU VXFK WUDQVP LR IORE HRQ \H@MHUD Q 6 \ UHIG O W
UDGLR VWDWLRQV DV KHUHLQD I WHU SSURM.GH G QH B WWH GW. § KDL QG
FRPPXQLFDWLRQ RU WUDQVPLVVLRQ LQ WKH &DQDO =RQH RU W
WUDQVPLVVLRQ ZKROO\ ZLWKLQ W KIHV &DKDBEAV HR QWK DTG BIRIL YL
FDEOH VHUYLFH WR DOO SHUVRQYMHOURYHG LZQ WYX XDKWKHJ 8QE Wt
IDFLOLWLHV RI FDEOH RSHUDWRSVRXILGEKGIHQDAVXEPKR SAXAK 9HY

E ([FHSW DV SURYLGHG LQ VHFWHRD@FOXWKYRXDRG VRIFWKRQ
WLWOH DQG VXEMHFW WR WKH SHR)Q® L\WREFRD S\WMAWIORG Q RRW K
FKDSWHU VKDOO EH FRQVWUXHG WR DSSO\ RU WR JLYH WKH &RF
FKDUJHV FODVVLILFDWLRQV SUDFWLFHV VHUYLFHV IDFLOLWLI
LOQWUDVWDWH FRPPXQLFDWLRQ VHUYLFH E\ ZLUH RU UDGLR RI D
LOQWHUVWDWH RU IRUHLJQ FRPPXQLFDWLRQ VROHO\ WKURXJK SK
FDUULHU QRW GLUHFWO\ RU LQGLUHFWO\ FRQWUROOLQJ RU FRQ
FRQWURO ZLWK VXFK FDUULHU RU DQ\ FDUULHU HQJDJHG LQ
WKURXJK FRQQHFWLRQ E\ UDGLR RU E\ ZLUH DQG UDGLR ZLWK
&DQDGD RU OH[LFR ZKHUH WKH\ DGIVMVRL Q VWEKRIL QW EW M LIQH ¥ ¥ L FK|
FDUULHU QRW GLUHFWO\ RU LQGLUHFWO\ FRQWUROOLQJ RU FRQ
FRQWURO ZLWK VXFK FDUULHU RURU BQDRVHULHRI WK IZ\K IVKE ¥ &
EH DSSOLFDEOH H[FHSW IRU IXUQLVKLQJ LQWHUVWDWH PRELOH
FRPPXQLFDWLRQ VHUYLFH WR PRELOH VWDWLRQV RQ ODQG YHK]|

WR RI WKLV WLWOH VKDOO H[FHSW DV RWKHUZLVH SURYL(
FODXVHYV DQG Rl WKLV VXEVHFWLRQ
KWWSV ZZZ JSR JRY IGV\V SNJ 86&2'( WWWDH KK PGS 8BXRPFRKDS, VHF  KWP>

™



"H#P%H#&'(%0)*+,*-.*% %% %% %/0123(45%)*678... %% %% %% %% %% %% 9:; (<=%-+>?->7-*+% %% % %00

86 & 7LWOH 7(/(&20081,&$7,216
8 6 &
8QLWHG 6WDWHYV &RGH (GLWLRQ
7LWOH 7(/(&20081,&%$7,216
&+$37(5 ,5( 25 5%',2 &20081,&%$7,21
68%&+$37(5 , *(1(5%$/ 3529,6,216
6HF '"HILQLWLRQV

JURP WKH 8 6 *RYHUQPHQANZBXEGLMXLQJ 2IILFH

.l.

KWWSV

'"HILQLWLRQV
JRU WKH SXUSRVHV RI WKLV FKDSWHUXXHWMVV WKH FRQWH[W

BSHFWLRQV @ RPLWWHG

,QIRUPDWLRQ VHUYLFH
7KH WHUP LQIRUPDWLRQ VHUYLFH PHDQV WKH RIIHULQJ RI D FIL
VWRULQJ WUDQVIRUPLQJ SURFHVVLQJ UHWULHYLQJ XWLOL]LQJ
WHOHFRPPXQLFDWLRQV DQG LQFOXGHRMWHDGIFWGRD DR 'S XEB LRIKD Q
FDSDELOLW)\ IRU WKH PDQDJHPHQW FRQWURO RU RSHUDWLRQ RI
PDQDJHPHQW RI D WHOHFRPPXQLFDWLRQV VHUYLFH

SHFWLRQV @ RPLWWHG

THOHFRPPXQLFDWLRQV

7KH WHUP WHOHFRPPXQLFDWLRQV RHDBRQW KSR WMDY VWBSIHFLIL RIDC
WKH XVHU RI LQIRUPDWLRQ RI WKHXWHKWB VRRKPR RV LERIQ & HWQ KR R WW
LQIRUPDWLRQ DV VHQW DQG UHFHLYHG

7THOHFRPPXQLFDWLRQV FDUULHU

7KH WHUP WHOHFRPPXQLFDWLRQV FDUULHU PHDQV DQ\ SURYLG
H[FHSW WKDW VXFK WHUP GRHV QRW LQFOXGH DJJUHJDWRUV RI W
VHFWLRQ RI WKLV WLWOH $ WEHOW ERIPMX-G. DDMWD. E® Y FFPQ & DHIW
WKLV FKDSWHWRQ®\ WD W KIHVHL V VHIQO B FRB PLXQ BEFRWLEBRY VHUYLFH
WKDW WKH &RPPLVVLRQ VKDOO GHWHI PIQGEHPREL\® KHWUD W K I© LR I L\
VKDOO EH WUHDWHG DV FRPPRQ FDUULDJH

BHFWLRQ @RPLWWHG

THOHFRPPXQLFDWLRQV VHUYLFH

7KH WHUP WHOHFRPPXQLFDWLRQV VHUYLFH PHDQV WKH RIIHUL
GLUHFWO\ WR WKH SXEOLF RU WHRFWXKFKI GODYDN HODREIOXHV 8 UV HIFW O R
SXEOLF UHJDUGOHVV RI WKH IDFLOLWLHV XVHG

SHPDLQLQJ VHF&LRQV RPLWWHG

ZZZ JSR JRY IGV\V SNJ 86&2'( WWLWWDHH KR PGS 8BREPHKDS, VHF KWP >
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86 & 7LWOH 7(/(&20081,&$7,216

8 6 &
8QLWHG 6WDWHYV &RGH (GLWLRQ
7LWOH 7(/(&20081,&%$7,216
&+$37(5 ,5( 25 5%',2 &20081,&%$7,21
68%&+$37(5 , *(1(5%$/ 3529,6,216
6HF JHGHUDO &RPPXQLFDWLRQV &RPPLVVLRQ

JURP WKH 8 6 *RYHUQPHQANZBXEGLMXLQJ 2IILFH

t JHGHUDO &RPPXQLFDWLRQV &RPPLVVLRQ

BHFWLRQV @K RPLWWHG

(i) Duties and powers

7KH &RPPLVVLRQ PR\ 5BGI RIHROHDFXFBGOPEBHYODWLRQV DQG LVVXH
RUGHUV QRW LQFRQVLVWHQW ZLWHK WHLAX WK RVGFW WRQ WD\ EH QH

SHPDLQLQJ VHF& LRQV RPLWWHG

KWWSV ZZZ JSR JRY IGV\V SNJ 86&2'( WWLWWDHH KR PGS 8BREPHKDS, VHF KWP >
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8 6 & 7LWOH 7(/(&20081,&%7,216

8 6 &
8QLWHG 6WDWHYV &RGH (GLWLRQ
7LWOH 7(/(&20081,&%$7,216
&+$37(5 ,5( 25 5%',2 &20081,&%$7,21
68%&+$37(5 , *(1(5%$/ 3529,6,216
6HF &RPSHWLWLRQ LQ SURYLVIFRIQ Rl WHOHFRPPXQLFDWLRQV VHUYL

JURP WKH 8 6 *RYHUQPHQANZBXEGLMXLQJ 2IILFH

T &RPSHWLWLRQ LQ SURYLVLRQ RI WHOHFRPPXQLFL
D 5HIXODWRU\ IOH[LELOLW\
IRWZLWKVWDQGLQJ VHFWLRQ F $ RI WKLV WLWOH WKH ¢

DQ\ UHJXODWLRQ RU DQ\ SURYLVLRQ RI WKLV FKDSWHU WR D WF
WHOHFRPPXQLFDWLRQV VHUYLFH RU FODVV Rl WHOHFRPPXQLFC
LQ DQ\ RU VRPH RI LWV RU WKHLU JHRJUDSKLF PDUNHWV LI WKF
HQIRUFHPHQW RI VXFK UHJXODW MRR) HRQV S U R YW X DR\WQ W. K HQRK
SUDFWLFHV FODVVLILFDWLRQV RU UHJXODWLRQV E\ IRU RU
FDUULHU RU WHOHFRPPXQLFDWLR@\G \DHIHY DRHV DXUQHVMM X VD \DROUG X
GLVFULPLQDWRU\
HQIRUFHPHQW RI VXFK UHJXODWLRQ WK SRRMWHRWLRY RR\
FRQVXPHUV DQG
IRUEHDUDQFH IURP DSSO\LQJ V)RRKVBVUWWIQW FZQ VRKJ W K B XSOCE

E &RPSHWLWLYH HIITHFW WR EH ZHLJKHG

,Q PDNLQJ WKH GHWHUPLQDWLRQ XQWG&RQ VKPVKFRARBQLEHU Z KMt
IRUEHDUDQFH IURP HQIRUFLQJ WKH SURYLVLRQ RU UHJXODWLRC
LQFOXGLQJ WKH H[WHQW WR ZKLFK VXFK IRUEHDUDQFH ZLOO HQ
WHOHFRPPXQLFDWLRQV VHUYLFHV ,1 WKH &RPPLVVLRQ GHWHUP
FRPSHWLWLRQ DPRQJ SURYLGHUV RI WHOHFRPPXQLFDWLRQV VH
IRU D &RPPLVVLRQ ILQGLQJ WKDW IRUEHDUDQFH LV LQ WKH SXE

F SHWLWLRQ IRU IRUEHDUDQFH

$Q\ WHOHFRPPXQLFDWLRQV FDUULHU RU FODVV RI WHOHFRPP:
WKH &RPPLVVLRQ UHTXHVWLQJ WKDW WKH &RPPLVVLRQ H[HUFLYV
ZLWK UHVSHFW WR WKDW FDUULHU RU WKRVH FDUULHUV RU DQ’
VXFK SHWLWLRQ VKDOO EH GHHPHG JUDQWHG LI WKH &RPPLVVLF
PHHW WKH UHTXLUHPHQWY IRU IRUEHDUDQFH XQGHU VXEVHFWLE
UHFHLYHV LW XQOHVV WKH RQH \HDU SHULRG LV HIWHQGHG E\
WKH LQLWLDO RQH \HDU SHULRG E\ DQ DGGLWLRQDO GD\V LI Vv
QHFHVVDU\ WR PHHW WKH UHTXLUHPHQWYVY RI VXEVHFWLRQ D 7
LQ ZKROH RU LQ SDUW DQG VKDOO H[SODLQ LWV GHFLVLRQ LQ Z

G /LPLWDWLRQ

([FHSW DV SURYLGHG LQ VHFWLRQ I RI WKLV WLWOH WKH &
WKH UHTXLUHPHQWY RI VHFWLRQ F RU RI WKLV WLWOH XQ
GHWHUPLQHV WKDW WKRVH UHTXLUHPHQWY KDYH EHHQ IXOO\ LF
H 6WDWH HQIRUFHPHQW DIWHU &RPPLVVLRQ IRUEHDUDQFH

$ 6WDWH FRPPLVVLRQ PD\ QRW FRQWLQXH WR DSSO\ RU HQIRU
&RPPLVVLRQ KDV GHWHUPLQHG WR IRVWIBRHDUWIURP DSSO\LQJ XQG

KWWSV ZZZ JSR JRY IGV\V SNJ 86&2'( WWLWWDHH KR PGS 8BREPHKDS, VHF KWP >
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86 & 7LWOH 7(/(&20081,&$7,216

8 6 &
8QLWHG 6WDWHV &RGH (GLWLRQ
7LWOH 7(/(&20081,&%$7,216
&+3$37(5 :,5( 25 5%',2 &20081,&%$7,21
68%&+$37(5,, &20021 &%$55,(56
3buw , &RPPRQ &DUULHU 5HIXODWLRQ
6HF (I WHQVLRQ RI OLQHV RU GLVFRQWLQXDQFH RI VHUYLFH FHUWLILFDWEF

JURP WKH 8 6 *RYHUQPHQABXEGLMXLQJ 2IILFH

t (IWHQVLRQ RI OLQHV RU GLVFRIOMWH @XBXEQLRA VH!
FRQYHQLHQFH DQG QHFHVVLW\

D ([FHSWLRQV WHPSRUDU\ RU HPHUJH®F\VHRHYYEHH RKD QI MNVRLE
RSHUDWLRQ RU HTXLSPHQW

1R FDUULHU VKDOO XQGHUWDNH WKH FRQVWUXFWLRQ RI D QHZ
DFTXLUH RU RSHUDWH DQ\ OLQH RIH H[QV WQ\DIRP MKH RIQRR YRIU R
VXFK DGGLWLRQDO RU H[WHQGHG OLQH XQOHVV DQG XQWLO WK
&RPPLVVLRQ D FHUWLILFDWH WKDW WKH SUHVHQW RU IXWXUH S
UHTXLUH WKH FRQVWUXFWLRQ RU RSHUDWLRQ RU FRQVWUXFW
OLPrélided 7KDW QR VXFK FHUWLILFDWH VKDOO EH UHTXLUHG XQG
DFTXLVLWLRQ RU RSHUDWLRQ RI D OLQH ZLWKLQ D VLQJOH 6
LQWHUVWDWH OLQH ORFDO EUDQFK RU WHUPLQDO OLQHV Q
DFTXLUHG XQGHU V H MU furtheR 7 KVEKW WWK HWEARHP PLVVLRQ PD\ XSF
DSSURSULDWH UHTXHVW EHLQJ PDGH DXWKRUL]JH WHPSRUDU\ R
H[LVWLQJ IDFLOLWLHV ZLWKRXW UHJDUG WR WKH SURYLVLRQV
UHGXFH RU LPSDLU VHUYLFH WR D FRPPXQLW\ RU SDUW RI D FF
KDYH EHHQ REWDLQHG IURP WKH &RPPLVVLRQ D FHUWLILFDWH W
FRQYHQLHQFH DQG QHFHVVLW\ ZLOO EH DGYHUVHO\ DIIHFWHG W
DSSURSULDWH UHTXHVW EHLQJ PDGH DXWKRUL]JH WHPSRUDU\ R
LPSDLUPHQW RI VHUYLFH RU SDUWLDO GLVFRQWLQXDQFH UHG)
WR WKH SURYLVLRQV RI WKLV VHFMULR QO I$¥HX \VAHHD Q¥ W& L ¥ KLCHFQM
FRPPXQLFDWLRQ HVWDEOLVKHG E\ WKH XVH RI DSSURSULDWH H°
FRPPXQLFDWLRQ HVWDEOLVKHG E\ WKH LQWH PRPR@OQHFWLRQ RI \
however 7KDW QRWKLQJ LQ WKLV VHFWLRQ VKDOO EH FRQVWUXHG
IURP WKH &RPPLVVLRQ IRU DQ\ LQVWDOODWLRQ UHSODFHPHQW
HTXLSPHQW RWKHU WKDQ QHZ FRQVWUXFWLRQ ZKLFK ZLOO QR
SURYLGHG

E 1RWLILFDWLRQ RI 6HFUHWDU\ RIQ® I6M)IYW H 6*HRFYUIHHMPIRW\ R1 6 WD
8SRQ UHFHLSW RI DQ DSSOLFDWLRQ IRU DQ\ VXFK FHUWLILFDW
WR EH JLYHQ WR DQG VKDOO FDXVH D FRS\ RI VXFK DSSOLFDWL
WKH 6HFUHWDU\ RI 6WDWH ZLWK VYIHYISHMAWYWRHVWRKIRBISOLF [3\W L
*RYHUQRU RI HDFK 6WDWH LQ ZKLFKXWUX}KWH® HHLW QRSB VEBETW
RSHUDWHG RU LQ ZKLFK VXFK GLVEFRQW LRI X\DHUAH FBHIGXX BWRBRV I
ULJKW WR WKRVH QRWLILHG WR EH KHDUG DQG WKH &RPPLVVLR
GHWHUPLQH

F $SSURYDO RU GLVDSSURYDO LQMXQFWLRQ

7KH &RPPLVVLRQ VKDOO KDYH SRZHU WR LVVXH VXFK FHUWLILF
RU WR LVVXH LW IRU D SRUWLR@ RUWKBHREHWIL RRQW RUVEF FOQW HQ RDOQHF
LPSDLUPHQW RI VHUYLFH GHVFULEHG LQ WKH DSSOLFDWLRQ R
SULYLOHJH DQG PD\ DWWDFK WR WKH LVVXDQFH RI WKH FHUWLI
MXGIJPHQW WKH SXEOLF FRQYHQLHQFH DQG QHFHVVLW\ PD\ UHT.
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QRW EHIRUH WKH FDUULHU PD\ ZLWKRXW VHFXULQJ DSSURYDO
WHUPV DQG FRQGLWLRQV FRQWDLQHG LQ RU DWWDFKHG WR WKt
FRQVWUXFWLRQ H[WHQVLRQ DFTXLVLWLRQ RSHUDWLRQ RU Gl
VHUYLFH FRYHUHG WKHUHE\ $Q\ FRQVWUXFWLRQ H[WHQVLRQ I
UHGXFWLRQ RU LPSDLUPHQW RI VHUYLFH FRQWUDU\ WR WKH SU
FRXUW Rl FRPSHWHQW MXULVGLFWLRQ DW WKH VXLW RI WKH 8Q
FRPPLVVLRQ DQ\ 6WDWH DIIHFWHG RU DQ\ SDUW\ LQ LQWHUHV\

G 2UGHU RI &RPPLVVLRQ KHDULQJ SHQDOW\

7KH &RPPLVVLRQ PD\ DIWHU IXO0 RSSRUWXQLW\ IRU KHDULQJ
LWV RZQ LQLWLDWLYH ZLWKRXW FRPSODLQW DXWKRUL]JH RU UH
SURFHHGLQJ WR SURYLGH LWVHOI ZLWK DGHTXDWH IDFLOLWLH)\
LWV VHUYLFH DV D FRPPRQ FDUULHU DQG WR H[WHQG LWV OLQH
DXWKRUL]DWLRQ RU RUGHU VKDOO ¥HDRDWR X ® DK \B\W RWKLH BR@ ARU
DV WR VXFK HVWDEOLVKPHQW Rl SXEOLF RIILFHV RU DV WR VXF
LQWHUHVW RI SXEOLF FRQYHQLHQFH DQG QHFHVVLW\ RU DV WR
LOQOYROYHG WKHUHLQ ZLOO QRW LPSDLU WKH DELOLW\ RI WKH ED
ZKLFK UHIXVHV RU QHJOHFWV WR FRPSO\ ZLWK DQ\ RUGHU RI Wk
VXEVHFWLRQ VKDOO IRUIHLW WR WKH 8QLWHG 6WDWHYV IR U
FRQWLQXHYV

H B3URYLVLRQ RI XQLYHUVDO VHUYLFH

(OLJLEOH WHOHFRPPXQLFDWLRQV FDUULHUV

$ FRPPRQ FDUULHU GHVLJQDWHG DV DQ HOLJLEOH WHOHFRPP
RU VKDOO EH HOLJLEOH WR UHFHLYH XQLYHUVDO VHUYLI
WKLV WLWOH DQG VKDOO WKURXJKRXW WKH VHUYLFH DUHD IR
$ RIITHU WKH VHUYLFHVY WKDW DUH VXSSRUWHG E\ )HGHUDO
XQGHU VHFWLRQ F RI WKLV WLWOH HLWKHU XVLQJ LWV R:
IDFLOLWLHY DQG UHVDOH RI DQRWKHU FDUULHU V VHUYLFHV
HOLJLEOH WHOHFRPPXQLFDWLRQV FDUULHU DQG
% DGYHUWLVH WKH DYDLODELOLW\ RI VXFK VHUYLFHV DQG
GLVWULEXWLRQ

'"HVLIQDWLRQ RI HOLJLEOH WHOHFRPPXQLFDWLRQV FDUULHL

$ 6WDWH FRPPLVVLRQ VKDOO XSRQ NWYQRINH FIR WR RERRUF B SR
PHHWV WKH UHTXLUHPHQWYV RI SDUDJUDSK DV DQ HOLJLEOH
DUHD GHVLJQDWHG E\ WKH 6WDWH FRPPLVVLRQ 8SRQ UHTXHV\
FRQYHQLHQFH DQG QHFHVVLW\ W K#H 6RA CD/QHDRJRIFDP ¥ WULYRI@ FED\D
WHOHSKRQH FRPSDQ\ DQG VKDOO LQ WKH FDVH RI DOO RWKH!
FDUULHU DV DQ HOLJLEOH WHOHFRPPXQLFDWLRQV FDUULHU IR
FRPPLVVLRQ VR ORQJ DV HDFK DGGLWLRQDO UHTXHVWLQJ FDLU
%HIRUH GHVLJQDWLQJ DQ DGGLWLRQDO HOLJLEOH WHOHFRPPX
WHOHSKRQH FRPSDQ\ WKH 6WDWH FRPPLVVLRQ VKDOO ILQG W

'"HVLIQDWLRQ RI HOLJLEOH WHOHHRFRMQDEBHWVYRQYVY FDUULHL
, ] QR FRPPRQ FDUULHU ZLOO SURYLGH WKH VHUYLFHV WKDW |

VXSSRUW PHFKDQLVPV XQGHU VHFWLRQ F RI WKLV WLWOH \
WKHUHRI WKDW UHTXHVWYV VXFK VHUYLFH WKH &RPPLVVLRQ Z
VHUYHG E\ D FRPPRQ FDUULHU WR ZKLFK SDUDJUDSK DSSOL

LOWUDVWDWH VHUYLFHY VKDOO GHWHUPLQH ZKLFK FRPPRQ FI
VHUYLFH WR WKH UHTXHVWLQJ XQVHUYHG FRPPXQLW\ RU SRUW
FDUULHUV WR SURYLGH VXFK VHUYLFH IRU WKDW XQVHUYHG FF
FDUULHUVY RUGHUHG WR SURYLGH VXFK VHUYLFH XQGHU WKLYV
SDUDJUDSK DQG VKDOO EH GHVLJQDWHG DV DQ HOLJLEOH W
RU SRUWLRQ WKHUHRI
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SHOLQTXLVKPHQW RI XQLYHUVDO VHUYLFH

$ 6WDWH FRPPLVVLRQ RU WKH &RPPLVVLRQ LQ WKH FDVH RI
SDUDJUDSK VKDOO SHUPLW DQ HOLJLEOH WHOHFRPPXQLFD)
VXFK D FDUULHU LQ DQ\ DUHD VHUYHG E\ PRUH WKDQ RQH HOL.
WHOHFRPPXQLFDWLRQV FDUULHU WKDW VHHNV WR UHOLQTXLYV
GHVLJQDWLRQ IRU DQ DUHD VHUYHG E\ PRUH WKDQ RQH HOLJL
DGYDQFH QRWLFH WR WKH 6WDWH FRPPLVVLRQ RU WKH &RPPL
GHVLJQDWHG XQGHU SDUDJUDSK R RH WKIFKWIHOILD WHOKFERO R
FDUULHU GHVLJQDWHG DV DQ HOLJLEOH WHOHFRPPXQLFDWLRQ
DQ DUHD VHUYHG E\ PRUH WKDQ RQH HOLJLEOH WHOHFRPPXQL
&RPPLVVLRQ LQ WKH FDVH RI D FRPPRQ FDUULHU GHVLJQDWHG
UHPDLQLQJ HOLJLEOH WHOHFRPPXQLFDWLRQV FDUULHU RU FDI
UHOLQTXLVKLQJ FDUULHU ZLOO FRQWLQXH WR EH VHUYHG DQ
SXUFKDVH RU FRQVWUXFWLRQ RI DGHTXDWH IDFLOLWLHV E\ DC
FDUULHU 7KH 6WDWH FRPPLVVLRQ RU WKH &RPPLVVLRQ LQ WI
XQGHU SDUDJUDSK VKDOO HVWDEOLVK D WLPH QRW WR HI[F
WKH &RPPLVVLRQ LQ WKH FDVH Rl D BREMPR QDFRIKJU UL HVSS H R HYL
UHOLQTXLVKPHQW XQGHU WKLV SDURUUPB® VWK IWQ Z®& L\FKD DX
FRPSOHWHG

6HUYLFH DUHD GHILQHG

7KH WHUP VHUYLFH DUHD PHDQV D JHRJUDSKLF DUHD HVWDI
&RPPLVVLRQ XQGHU SDUDJUDSK XROU YWHKOHY B & WSHRUWH. RH ® B O H
VXSSRUW PHFKDQLVPV ,Q WKH FDVH RI DQ DUHD VHUYHG E\ D
PHDQV VXFK FRPSDQ\ V VWXG\ DUHDRQXOQQBVW KHQ GWOQNHNO  BVIK\-
LQWR DFFRXQW UHFRPPHQGDWLRQV RI D )HGHUDO 6WDWH -RLC
WKLV WLWOH HVWDEOLVK D GLUHNXHF®&W RBRMMSDQLWLRQ RI VHUYL

&RPPRQ FDUULHUV QRW VXEMHFW WR 6WDWH FRPPLVVLRQ M

,Q WKH FDVH RI D FRPPRQ FDUULHU SURYLGLQJ WHOHSKRQH |
LV QRW VXEMHFW WR WKH MXULV@&PPWYRIQRRI \DK B\W D WK B @ RPH TV
GHVLJQDWH VXFK D FRPPRQ FDUULHU WKDW PHHWYV WKH UHTXL
WHOHFRPPXQLFDWLRQV FDUULHU IRU D VHUYLFH DUHD GHVLJQ
DSSOLFDEOH )HGHUDO DQG 6WDWH ODZ 8SRQ UHTXHVW DQG F
FRQYHQLHQFH DQG QHFHVVLW\ WKH &RPPLVVLRQ PD\ ZLWK U}
WHOHSKRQH FRPSDQ\ DQG VKDOO LQ WKH FDVH RI DOO RWKH!
FDUULHU DV DQ HOLJLEOH WHOHFRPPXQLFDWLRQV FDUULHU IR
SDUDJUDSK VR ORQJ DV HDFK DGGLWLRQDO UHTXHVWLQJ FDUL
%HIRUH GHVLJQDWLQJ DQ DGGLWLRQDO HOLJLEOH WHOHFRPPX
WHOHSKRQH FRPSDQ\ WKH &RPPLVVLRQ VKDOO ILQG WKDW WK
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8 6 &
8QLWHG 6WDWHV &RGH (GLWLRQ
7LWOH 7(/(&20081,&%$7,216
&+3$37(5 :,5( 25 5%',2 &20081,&%$7,21
68%&+$37(5,, &20021 &%$55,(56
3buw , &RPPRQ &DUULHU 5HIXODWLRQ
6HF 3ROH DWWDFKPHQWYV

JURP WKH 8 6 *RYHUQPHQABXEGLMXLQJ 2IILFH

T SROH DWWDFKPHQWYV

D 'HILQLWLRQYV
$V XVHG LQ WKLV VHFWLRQ

7KH WHUP XWLOLW\ PHDQV DQ\ SHUVRQ ZKR LV D ORFDO H]
VWHDP RU RWKHU SXEOLF XWLOLWXPWE ZFKRR 8 XQW \R LR BRQIW KR
LQ ZKROH RU LQ SDUW IRU DQ\ ZLUH FRPPXQLFDWLRQV 6XFK W
SHUVRQ ZKR LV FRRSHUDWLYHO\ RUKB QHGKU RQY *RY\HIY QPP HRW RRZL
6 WDWH

7KH WHUP )HGHUDO *RYHUQPHQW PHDQV WKH *RYHUQPHQMW
LQVWUXPHQWDOLW\ WKHUHRI

7KH WHUP 6WDWH PHDQV DQ\ RWD/NH 8\@H WHIGNVRUD WRHLY SR K
&ROXPELD RU DQ\ SROLWLFDO VXEGLYLVLRQ DJHQF\ RU LQVWL

7KH WHUP SROH DWWDFKPHQW PHDQV DQ\ DWWDFKPHQW E'
WHOHFRPPXQLFDWLRQV VHUYLFH WRDD BROHMGC RXFAR FWQR®DWGF

JRU SXUSRVHV Rl WKLV VHFWLRQ WKH WHUP WHOHFRPPXQL
RI WKLV WLWOH GRHV QRW LQFOXGWL B Q\DLMQ & XPIEMHEV LAR ¥ B DWH_[R
WKLV WLWOH

E $XWKRULW\ RI &RPPLVVLRQ WR UHWXRQW HHQDRMHH PMHIQWIWP B R D |
SURPXOJDWLRQ RI UHIJXODWLRQV

6XEMHFW WR WKH SURYLVLRQV WK MW XERRMFIWIR A QFV KD OAOK U4
UDWHV WHUPV DQG FRQGLWLRQV IRU SROH DWWDFKPHQWYV WR
MXVW DQG UHDVRQDEOH DQG VKDOO DGRSW SURFHGXUHV QHFH
FRPSODLQWY FRQFHUQLQJ VXFK UDWSHRW HW HRU PH/Q IRQ G LKRIQIEQ W L R
GHWHUPLQDWLRQV UHVXOWLQJ |URS®XARAXDMDN QWR SVIKRFVH G XENHVF &
&RPPLVVLRQ VKDOO WDNH VXFK DFWLRQ DV LW GHHPV DSSURSU
DQG GHVLVW RUGHUV DV DXWKRML]HG E\ VHFWLRQ E RI WKL

7KH &RPPLVVLRQ VKDOO SUHVFURKRK EN KK G H RNMLNLRIV LRIQW

F 6WDWH UHJXODWRU\ DXWKRULW\\R YSHIHH B 3/ \W VR @/ HRLHPUAV DIQ B DF
FLUFXPVWDQFHV FRQVWLWXWLQJ 6WDWH UHJXODWLRQ
1IRWKLQJ LQ WKLV VHFWLRQ VRKDROOLEH RRGIVEARPAHE WR @ 36X
ZLWK UHVSHFW WR UDWHV WHUPV 6GRBWAR FRIQGXRGW FOOQ B FEFIHN
SURYLGHG LQ VXEVHFWLRQ | IRU SROH DWWDFKPHQWYV LQ DQ\
6WDWH
(DFK 6WDWH ZKLFK UHJXODWHY WKH UDWHV WHUPV DQG FF
WKH &RPPLVVLRQ WKDW?2
$ LW UHJXODWHV VXFK UDWHV WHUPV DQG FRQGLWLRQV D
% LQ VR UHJXODWLQJ VXFK UDWWW KWDH/UW X H DIQGN RRQ G WW MRR
GRHV FRQVLGHU WKH LQWHUHVWR IRH UWKGH YWDOE V K B K EDHAWW CRA KW K |
DV WKH LQWHUHVWYV RI WKH FRQVXPHUV Rl WKH XWLOLW\ VHUY

JRU SXUSRVHV RI WKLV VXEVHBHUHG WK WBWH DKOHO W KHR WD
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FROGLWLRQV IRU SROH DWWDFKPHQWYV?
$ XQOHVV WKH 6WDWH KDV LVVXHG DQG PDGH HIIHFWLYH UX
6WDWH V UHJXODWRU\ DXWKRULW\ RYHU SROH DWWDFKPHQWYV
% ZLWK UHVSHFW WR DQ\ LQGLYLGXDO PDWWHU XQOHVV WK
UHJDUGLQJ VXFK PDWWHU?
L ZLWKLQ GD\V DIWHU WKH FRRIODLQW LV ILOHG ZLWK \
LL ZLWKLQ WKH DSSOLFDEOH SHULRG SUHVFULEHG IRU VXF
RI WKH 6WDWH LI WKH SUHVFULEHGGIHV LIRI®/ IR AWK B RIWOH QA H-
FRPSODLQW

G '"HWHUPLQDWLRQ RI MXVW DQG UH®DHIRQBBEOH UDWHYVY XVDEO

JRU SXUSRVHV RI VXEVHFWLR®RVW RQ GVKHWD WRIGWERKY LD LL/D \D
WKH UHFRYHU\ RI QRW OHVV WKDQ WKH DGGLWLRQDO FRVWV RI
DPRXQW GHWHUPLQHG E\ PXOWLSO\LQJ WKH SHUFHQWDJH RI WK
WRWDO GXFW RU FRQGXLW FDSDFLW\ ZKLFK LV RFFXSLHG E\ WK
H[SHQVHV DQG DFWXDO FDSLWDO FRVWV RI WKH XWLOLW\ DWWU
RI ZD\

$V XVHG LQ WKLV VXEVHFWLRQ KW K VAU P ERY BIEV® KHV B D@ HP
OHYHO ZKLFK FDQ EH XVHG IRU WKH DWWDFKPHQW RI ZLUHV FD

7KLV VXEVHFWLRQ VKDOO DSSO\ WR WKH UDWH IRU DQ\ SRO
VIVWHP VROHO\ WR SURYLGH FDEOH VHUYLFH 8QWLO WKH HIIHF
VXEVHFWLRQ H WKLV VXEVHFWLRQ VKDOO DOVR DSSO\ WR WKH
VIVWHP RU DQ\ WHOHFRPPXQLFDWLRQV FDUULHU WR WKH H[WH(
DWWDFKPHQW DJUHHPHQW WR SURYLGH DQ\ WHOHFRPPXQLFDW

H S5SHIXODWLRQV JRYHUQLQJ FKDUJHR/Y IDESRUWIMREKH HQW RI1 FR\

7KH &RPPLVVLRQ VKDOO QR ODWHU WXWHY FUHEUYVUBIIW DD WH
DFFRUGDQFH ZLWK WKLV VXEVHFWLRQ WR JRYHUQ WKH FKDUJHYV
WHOHFRPPXQLFDWLRQVY FDUULHUV WR SURYLGH WHOHFRPPXQLF
D GLVSXWH RYHU VXFK FKDUJHV 6 BFXWLHIDVO\DRMKICRIQJIW W KWIXO/AV H Q
QRQGLVFULPLQDWRU\ UDWHV IRU SROH DWWDFKPHQWYV

$ XWLOLW\ VKDOO DSSRUWLRQSWRH FERXFMWR IFRQBXILGL QRIUVISL
RWKHU WKDQ WKH XVDEOH VSDFH DPRQJ HQWLWLHYV VR WKDW V.
Rl SURYLGLQJ VSDFH RWKHU WKDQ WKH XVDEOH VSDFH WKDW ZF
DSSRUWLRQPHQW RI VXFK FRVWY DPRQJ DOO DWWDFKLQJ HQWL\

$ XWLOLW\ VKDOO DSSRUWLRQ WKH FRVW RI SURYLGLQJ XVL
SHUFHQWDJH RI XVDEOH VSDFH UHTXLUHG IRU HDFK HQWLW\

7KH UHJXODWLRQV UHTXLUHG XQGHU SDUDJUDSK VKDOO

$Q\ LQFUHDVH LQ WKH UDWHV IRU SROH DWWDFKPHQWYV WKL
UHTXLUHG E\ WKLV VXEVHFWLRQ VKDOO EH SKDVHG LQ HTXDO D
EHIJLQQLQJ RQ WKH HIITHFWLYH GDWH RI VXFK UHJXODWLRQV

I 1IRQGLVFULPLQDWRU\ DFFHVYV

$ XWLOLW\ VKDOO SURYLGH D FDEOH WHOHYLVLRQ V\VWHP F
QRQGLVFULPLQDWRU\ DFFHVV WR DRD\SRDODMPHH @ RAOWF FFRWGRKODO®H & |
IRWZLWKVWDQGLQJ SDUDJUDSK D XWLOLW\ SURYLGLQJ F+
VIVWHP RU DQ\ WHOHFRPPXQLFDWKR®WYW FPRQG K UWW FRIYV W MIK W W

QRQ GLVFULPDYDWRKMUH WKHUH LV LQVXIILMIDHBW\FDSDEDWELOKQ
DQG JHQHUDOO\ DSSOLFDEOH HQJLQHHULQJ SXUSRVHV
J ,PSXWDWLRQ WR FRVWV RI SROH DWWDFKPHQW UDWH

$ XWLOLW\ WKDW HQJDJHV LQ WKH SURYLVLRQ RI WHOHFRPPXC(
LPSXWH WR LWV FRVWYV RI SURYLGRIQUOWDRKHYV WVXELVRKWL DVQ GREKD
FRPSDQ\ HQJDJHG LQ WKH SURYLVLRQ RI VXFK VHUYLFHV DQ HT
ZKLFK VXFK FRPSDQ\ ZRXOG EH OLDEOH XQGHU WKLV VHFWLRQ

KWWSV ZZZ JSR JRY IGV\V SNJ 86&2'( WWLWWDHH KA PGS 8BXEPHKDS,, SDUW, S6I® KWP>
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K ORGLILFDWLRQ RU DOWHUDWLRQRRIZ®ROH GXFW FRQGXLW F
"KHQHYHU WKH RZQHU RI D SROH GXFW FRQGXLW RU ULJKW F
GXFW FRQGXLW RU ULJKW RI ZzD\ WKH RZQHU VKDOO SURYLGH
HQWLW\ WKDW KDV REWDLQHG DQ DWWDFKPHQW WR VXFK FRQG>
UHDVRQDEOH RSSRUWXQLW\ WR DGG WR RU PRGLI\ LWV H[LVWLC
PRGLILHV LWV H[LVWLQJ DWWDFKPHQW DIWHU UHFHLYLQJ VXFK
WKH FRVWYV LQFXUUHG E\ WKH RZQHU LQ PDNLQJ VXFK SROH GX

L &RVWV RI UHDUUDQJLQJ RU UHSODFLQJ DWWDFKPHQW

$Q HQWLW\ WKDW REWDLQV DQ DWWDFKPHQW WR D SROH FRQ!
EHDU DQ\ Rl WKH FRVWV Rl UHDUUDQJLQJ RU UHSODFLQJ LWV D\
LV UHTXLUHG DV D UHVXOW RI DQ DGGLWLRQDO DWWDFKPHQW R
VRXJKW E\ DQ\ RWKHU HQWLW\ LQRBPWGER®D GKIHVR RUHWLRBK W XFEIK Z

1 S0 in original. Probably should be "nondiscriminatory".
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8 6 &
8QLWHG 6WDWHV &RGH (GLWLRQ
7LWOH 7(/(&20081,&%$7,216
&+3$37(5 :,5( 25 5%',2 &20081,&%$7,21
68%&+$37(5,, &20021 &%$55,(56
3buw , &RPPRQ &DUULHU 5HIXODWLRQ
6HF SBURWHFWLRQ IRU SULYDWH EORFNLQJ DQG VFUHHQLQJ RI RIITHQVLYH F

JURP WKH 8 6 *RYHUQPHQABXEGLMXLQJ 2IILFH

T SURWHFWLRQ IRU SULYDWH EORHNINHUQLG ¥FUHH

D J)LQGLQJV
7KH &RQJUHVV ILQGV WKH IROORZLQJ

7KH UDSLGO\ GHYHORSLQJ DUUD\ Rl ,QWHUQHW DQG RWKHI
LQGLYLGXDO $PHULFDQV UHSUHVHQW DQ H[WUDRUGLQDU\ DGY
LQIRUPDWLRQDO UHVRXUFHV WR RXU FLWL]HQV

7KHVH VHUYLFHV RIIHU XVHUV OHJUGIRW FECHY URIGN W K B RVQWVKIH
ZHOO DV WKH SRWHQWLDO IRU HYHQ JUHDWHU FRQWURO LQ Wt

7KH ,QWHUQHW DQG RWKHU LQWHBDRWLRK BRW S XW HGLL YH W
SROLWLFDO GLVFRXUVH XQLTXH RSSRUWXQLWLHV IRU FXOWXL
LQWHOOHFWXDO DFWLYLW\

7KH ,QWHUQHW DQG RWKHU LQWHUDFWLYH FRPSXWHU VHU
$PHULFDQV ZLWK D PLQLPXP RI JRYHUQPHQW UHJXODWLRQ

,QFUHDVLQJO\ $PHULFDQV DUH UHO\LQJ RQ LQWHUDFWLYH
HGXFDWLRQDO FXOWXUDO DQG HQWHUWDLQPHQW VHUYLFHYV

E 3ROLF\

W LV WKH SROLF\ RI WKH 8QLWHG 6WDWHYV?

WR SURPRWH WKH FRQWLQXHG GHYHORSPHQW RI WKH ,QWI
VHUYLFHY DQG RWKHU LOQWHUDFWLYH PHGLD

WR SUHVHUYH WKH YLEUDQW DQG FRPSHWLWLYH IUHH PDU
RWKHU LOQWHUDFWLYH FRPSXWHU VHUYLFHV XQIHWWHUHG E\ )

WR HQFRXUDJH WKH GHYHORSPHQWW1WHRFEWERBIRHUNUZKK
LQIRUPDWLRQ LV UHFHLYHG E\ LQGLYLGXDOV IDPLOLHV DQG \
LOQWHUDFWLYH FRPSXWHU VHUYLFHV

WR UHPRYH GLVLQFHQWLYHV IRU WKH GHYHORSPHQW DQG
WHFKQRORJLHVY WKDW HPSRZHU SDUHQWYV WR UHVWULFW WKHL
LOQDSSURSULDWH RQOLQH PDWHULDO DQG

WR HQVXUH YLIJRURXV HQIRUFHPHQW RI )HGHUDO FULPLQD
REVFHQLW\ VWDONLQJ DQG KDUDVVPHQW E\ PHDQV RI FRPSXV

F SBURWHFWLRQ IRU *RRG 6DPDULWDIQH QO RY¥H IPQPWHQYEDVWFUHHQ

TUHDWPHQW RI SXEOLVKHU RU VSHDNHU

1R SURYLGHU RU XVHU RI DQ LQWHUDFWLYH FRPSXWHU VHUY|I
VSHDNHU RI DQ\ LQIRUPDWLRQ SURYLGHG E\ DQRWKHU LQIRUPI

&LYLO OLDELOLW\
1R SURYLGHU RU XVHU RI DQ LQWHUDFWLYH FRPSXWHU VHUY|

$ DQ\ DFWLRQ YROXQWDULO\ WDNHQ LQ JRRG IDLWK WR UH
WKDW WKH SURYLGHU RU XVHU FRQVLGHUV WR EH REVFHQH
KDUDVVLQJ RU RWKHUZLVH REMHFWLRQDEOH ZKHWKHU RU Q
RU

% DQ\ DFWLRQ WDNHQ WR HQDEOHFRQWBQW SYRYQBEHONM R

KWWSV ZZZ JSR JRY IGV\V SNJ 86&2'( WWLWWDHH KA PGS 8BXEPHKDS,, SDUW, S6I® KWP>
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WKH WHFKQLFDO PHDQV WR UHVW S DWW IDJAFFHKY WR PDWHULDC(C

G 2EOLJDWLRQV RI LQWHUDFWLYH FRPSXWHU VHUYLFH

$ SURYLGHU RI LQWHUDFWLYH FRPSXWHU VHUYLFH VKDOO DW
FXVWRPHU IRU WKH SURYLVLRQ RI LQWHUDFWLYH FRPSXWHU VH
WKH SURYLGHU QRWLI\ VXFK FXVWRRIQY WKOW B Y URRPWE BT HR @B
VRIWZDUH RU ILOWHULQJ VHUYLFHV DUH FRPPHUFLDOO\ DYDLO
DFFHVV WR PDWHULDO WKDW LV KDUPIXO WR PLQRUV 6XFK QRW
DFFHVV WR LQIRUPDWLRQ LGHQWLI\LQJ FXUUHQW SURYLGHUV R

H (ITHFW RQ RWKHU ODZV

1R HITHFW RQ FULPLQDO ODZ

IRWKLQJ LQ WKLV VHFWLRQ VKDOBPEHQWRRIVWURAWAIGRY R LRSEDL
WKLV WLWOH FKDSWHU UHODWLQJ WR REVFHQLW\ RU U
WLWOH RU DQ\ RWKHU )HGHUDO FULPLQDO VWDWXWH

1R HIITHFW RQ LQWHOOHFWXDO SURSHUW\ ODZ
IRWKLQJ LQ WKLV VHFWLRQ VKDOO EH FRQVWUXHG WR OLPLW
SURSHUW\
6WDWH ODZ

1IRWKLQJ LQ WKLV VHFWLRQ VKDOO EH FRQVWUXHG WR SUHYF
LV FRQVLVWHQW ZLWK WKLV VHFWLRQ 1R FDXVH RI DFWLRQ PI
XQGHU DQ\ 6WDWH RU ORFDO ODZ WKDW LV LQFRQVLVWHQW ZL

1R HITHFW RQ FRPPXQLFDWLRQV SULYDF\ ODZ

IRWKLQJ LQ WKLV VHFWLRQ VKDOO EH FRQVWUXHG WR OLPLW
&RPPXQLFDWLRQV 3ULYDF\ $FW RI RU DQ\ RI WKH DPHQGPH:!
6WDWH ODZ

| '"HILQLWLRQV
$V XVHG LQ WKLV VHFWLRQ
L QWHUQHW
7KH WHUP ,QWHUQHW PHDQV WKH LQWHUQDWLRQDO FRPSXW
LQWHURSHUDEOH SDFNHW VZLWFKHG GDWD QHWZRUNYV
 QWHUDFWLYH FRPSXWHU VHUYLFH

7KH WHUP LQWHUDFWLYH FRPSXWHU VHUYLFH PHDQV DQ\ LQ
VRIWZDUH SURYLGHU WKDW SURYLGHY RU HQDEOHV FRPSXWHU
LQFOXGLQJ VSHFLILFDOO\ D VHUYLFH RU VAIVWHP WKDW SURYL(
RSHUDWHG RU VHUYLFHV RITHUHXELRQ¥UDULHYVY RU HGXFDWLR

,QIRUPDWLRQ FRQWHQW SURYLGHU
7KH WHUP LQIRUPDWLRQ FRQWHQW SURYLGHU PHDQV DQ\ St
ZKROH RU LQ SDUW IRU WKH FUHDWLRQ RU GHYHORSPHQW RI |
DQ\ RWKHU LQWHUDFWLYH FRPSXWHU VHUYLFH

$FFHVV VRIWZDUH SURYLGHU
7KH WHUP DFFHVV VRIWZDUH SURYHGHQFPKNDBQYJIDFHUR QW RU
VRIWZDUH RU HQDEOLQJ WRROV RO JIGR DQ\ RQH RU PRUH F

$ ILOWHU VFUHHQ DOORZ RU GLVDOORZ FRQWHQW

% SLFN FKRRVH DQDO\]H RU GLJHVW FRQWHQW RU

& WUDQVPLW UHFHLYH GLVSOD\ IRUZDUG FDFKH VHDUF!
WUDQVODWH FRQWHQW
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8 6 &
8QLWHG 6WDWHV &RGH (GLWLRQ
7LWOH 7(/(&20081,&%$7,216
&+3$37(5 :,5( 25 5%',2 &20081,&%$7,21
68%&+$37(5,, &20021 &%$55,(56
3buw ,, "HYHORSPHQW RI &RPSHWLWLYH ODUNHWYV
6HF 5HPRYDO RI EDUULHUV WR HQWU\

JURP WKH 8 6 *RYHUQPHQABXEGLMXLQJ 2IILFH

T SHPRYDO RI EDUULHUV WR HQWU\

D ,Q JHQHUDO

1R 6BWDWH RU ORFDO VWDWXWH RU UHJXODWLRQ RU RWKHU 6V
KDYH WKH HIITHFW RI SURKLELWLQJ WKH DELOLW\ RI DQ\ HQWLW\
WHOHFRPPXQLFDWLRQV VHUYLFH

E 6WDWH UHJXODWRU\ DXWKRULW\

IRWKLQJ LQ WKLV VHFWLRQ VKDOO DIIHFW WKH DELOLW\ RI D ¢
DQG FRQVLVWHQW ZLWK VHFWLRMHVVRUWKRVSWHWKUHY UBTDQ)XGLDBHR
XQLYHUVDO VHUYLFH SURWHFW WKH SXEOLF VDIHW\ DQG ZHOID
WHOHFRPPXQLFDWLRQVY VHUYLFHV BQW VDIHIXDUG WKH ULJKWYV

F 6WDWH DQG ORFDO JRYHUQPHQW DXWKRULW\

IRWKLQJ LQ WKLV VHFWLRQ DIIHFWV WKH DXWKRULW\ RI D 6WEL
ULJKWV RI ZzD\ RU WR UHTXLUH IDLU DQG UHDVRQDEOH FRPSHQV
D FRPSHWLWLYHO\ QHXWUDO DQG GREOGLY¥FWLAKWWYWWRUDEBQLN
QRQGLVFULPLQDWRU\ EDVLV LI WKH BRVEABRVBW IR QY XHK XRYHG

G 3UHHPSWLRQ

, I DIWHU QRWLFH DQG DQ RSSRUWXQLW\ IRU SXEOLF FRPPHQW
ORFDO JRYHUQPHQW KDV SHUPLWWHG RU LPSRVHG DQ\ VWDWXW
VXEVHFWLRQ D RU E WKH &RPPLVVLRQ VKDOO SUHHPSW WKH
OHJDO UHTXLUHPHQW WR WKH HIWHQW QHFHVVDU\ WR FRUUHFW

H &&RPPHUFLDO PRELOH VHUYLFH SURYLGHUYV

IRWKLQJ LQ WKLV VHFWLRQ VKDOO DIIHFW WKH DSSOLFDWLRQ
PRELOH VHUYLFH SURYLGHUYV

I 5XUDO PDUNHWYV

W VKDOO QRW EH D YLRODWLRQ RI WKLV VHFWLRQ IRU D 6WDW
VHHNV WR SURYLGH WHOHSKRQH H[FKDQJH VHUYLFH RU H[FKDQ.
WHOHSKRQH FRPSDQ\ WR PHHW WKH UHTXLUHPHQWY LQ VHFWLR
HOLJLEOH WHOHFRPPXQLFDWLRQV FDUULHU IRU WKDW DUHD EHI
VXEVHFWLRQ VKDOO QRW DSSO\?

WR D VHUYLFH DUHD VHUYHG E\ D UXUDO WHOHSKRQH FRP!
VXVSHQVLRQ RU PRGLILFDWLRQ RI VHFWLRQ F RI WKLV W
IURP PHHWLQJ WKH UHTXLUHPHQWY RI VHFWLRQ H Rl WKL

WR D SURYLGHU RI FRPPHUFLDO PRELOH VHUYLFHV
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8 6 &
8QLWHG 6WDWHV &RGH (GLWLRQ
7LWOH 7(/(&20081,&%$7,216
&+3$37(5 :,5( 25 5%',2 &20081,&%$7,21
68%&+$37(5,, &20021 &%$55,(56
3buw ,, "HYHORSPHQW RI &RPSHWLWLYH ODUNHWYV
6HF 8QLYHUVDO VHUYLFH

JURP WKH 8 6 *RYHUQPHQABXEGLMXLQJ 2IILFH

T 8QLYHUVDO VHUYLFH
D 3URFHGXUHV WR UHYLHZ XQLYHUVDO VHUYLFH UHTXLUHPHQV
JHGHUDO 6WDWH -RLQW %RDUG RQ XQLYHUVDO VHUYLFH

'LWKLQ RQH PRQWK DIWHU )HEUXDU\ WKH &RPPLVVLRQ
6WDWH -RLQW %RDUG XQGHU VHFWLRQ F RI WKLV WLWOH D
LWV UHIJXODWLRQV LQ RUGHU WR LPSOHPHQW VHFWLRQV H

GHILQLWLRQ RI WKH VHUYLFHV WKRDW NMUBMHWDFESSRYNISRUB\ FHEK
D VSHFLILF WLPHWDEOH IRU FRPSOHWLRQ RI VXFK UHFRPPHQG
-RLQW %RDUG UHTXLUHG XQGHU VAHERNUL RQ VX FK LW KL Y% RMOWR 1
6WDWH DSSRLQWHG XWLOLW\ FRQVXPHU DGYRFDWH QRPLQDWH
FRQVXPHU DGYRFDWHYV 7KH -RLQW %RDUG VKDOO DIWHU QRW
LWV UHFRPPHQGDWLRQV WR WKH &RPPLVVLRQ PRQWKY DIWHL

&RPPLVVLRQ DFWLRQ

7KH &RPPLVVLRQ VKDOO LQLWLDWH D VLQJOH SURFHHGLQJ W
-RLQW %RDUG UHTXLUHG E\ SDUDJUDSK DQG VKDOO FRPSOH
JHEUXDU\ 7KH UXOHV HVWDE®@LYKHOG XK HV RFEHS URIEFW HREQ (F
VHUYLFHV WKDW DUH VXSSRUWHG E\ )HGHUDO XQLYHUVDO VHU
WLPHWDEOH IRU LPSOHPHQWDWLRQ 7KHUHDIWHU WKH &RPPL\
LPSOHPHQW VXEVHTXHQW UHFRPPHQGDWLRQV IURP DQ\ -RLQW
\HDU DIWHU UHFHLYLQJ VXFK UHFRPPHQGDWLRQV

E 8QLYHUVDO VHUYLFH SULQFLSOHYV
7KH -RLQW %RDUG DQG WKH &RPPLVVLRQ VKDOO EDVH SROLFLLI
XQLYHUVDO VHUYLFH RQ WKH IROORZLQJ SULQFLSOHYV
4XDOLW\ DQG UDWHYV
4XDOLW\ VHUYLFHV VKRXOG EH DYDLODEOH DW MXVW UHDVR

$FFHVV WR DGYDQFHG VHUYLFHV
$FFHVV WR DGYDQFHG WHOHFRPPXQLFDWLRQV DQG LQIRUPDW
UHJLRQV RI WKH 1DWLRQ
$FFHVV LQ UXUDO DQG KLJK FRVW DUHDV

&RQVXPHUV LQ DOO UHJLRQV RI WKBWWORHIRQD QGFWKXRBYAJI QR
LQVXODU DQG KLJK FRVW DUHDV VKRXOG KDYH DFFHVV WR WI
LQFOXGLQJ LQWHUH[FKDQJH VHUYLFHY DQG DGYDQFHG WHOHF
DUH UHDVRQDEO\ FRPSDUDEOH WR WKRVH VHUYLFHV SURYLGH!
WKDW DUH UHDVRQDEO\ FRPSDUDEOH WR UDWHVY FKDUJHG IRU

(TXLWDEOH DQG QRQGLVFULPLQDWRU\ FRQWULEXWLRQV

$00 SURYLGHUV RI WHOHFRPPXQLFDWLRQV VHUYLFHV VKRXO!
FROQOWULEXWLRQ WR WKH SUHVHUYDWLRQ DQG DGYDQFHPHQW F

6SHFLILF DQG SUHGLFWDEOH VXSSRUW PHFKDQLVPV
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7TKHUH VKRXOG EH VSHFLILF SUHGLFWDEOH DQG VXIILFLHQW
DQG DGYDQFH XQLYHUVDO VHUYLFH

$FFHVV WR DGYDQFHG WHOHFRPPXKHPDWIKRRNUWH DQG HOW ER

(OHPHQWDU\ DQG VHFRQGDU\ VFKRROM GBGVF ®M\G/ ORRB U U KH"
KDYH DFFHVV WR DGYDQFHG WHOHFBPRXYKEDWEWQRQ/HUYLFH\

$GGLWLRQDO SULQFLSOHV

6XFK RWKHU SULQFLSOHY DV WKH -RLQW %RDUG DQG WKH &R
DSSURSULDWH IRU WKH SURWHFWLRQ RI WKH SXEOLF LQWHUH\
ZLWK WKLV FKDSWHU

F '"HILQLWLRQ

,Q JHQHUDO
8QLYHUVDO VHUYLFH LV DQ HYROYLQJ OHYHO Rl WHOHFRPPX(
HVWDEOLVK SHULRGLFDOO\ XQGHU WKLV VHFWLRQ WDNLQJ LQ
LQIRUPDWLRQ WHFKQRORJLHV DQG VHUYLFHV 7KH -RLQW %RD!
HVWDEOLVKLQJ WKH GHILQLWLRQER )HGH BB UXYQEHNVUW RDW BWY
PHFKDQLVPV VKDOO FRQVLGHU WKH H[WHQW WR ZKLFK VXFK W
$ DUH HVVHQWLDO WR HGXFDWLRQ SXEOLF KHDOWK RU S:
% KDYH WKURXJK WKH RSHUDWLR @ HRH @ VX EMWUE E R IGF W\R E\
VXEVWDQWLDO PDMRULW\ RI UHVLGHQWLDO FXVWRPHUYV
& DUH EHLQJ GHSOR\HG LQ SXEOLF WHOHFRPPXQLFDWLRQV\
FDUULHUV DQG
' DUH FRQVLVWHQW ZLWK WKH SXEOLF LQWHUHVW FRQYHC

$OWHUDWLRQV DQG PRGLILFDWLRQV

7KH -RLQW %RDUG PD\ IURP WLPH WR WLPH UHFRPPHQG WR
GHILQLWLRQ RI WKH VHUYLFHV WKRDW MUMH WSS RKYNSIRUB\ PHEK

6SHFLDO VHUYLFHYV

,Q DGGLWLRQ WR WKH VHUYLFHV WQFO XGHY LLEHWIQHG BH 1S DU W.
WKH &RPPLVVLRQ PD\ GHVLJQDWH DG ®&LRHRQDPDL VRV YR BHWF KRF
OLEUDULHV DQG KHDOWK FDUH SWRROQGHUV IRU WKH SXUSRVH'

G 7THOHFRPPXQLFDWLRQV FDUULHU FRQWULEXWLRQ

(YHU\ WHOHFRPPXQLFDWLRQV FDUULHU WKDW SURYLGHV LQWH
FRQWULEXWH RQ DQ HTXLWDEOH DQG QRQGLVFULPLQDWRU\ ED)
PHFKDQLVPV HVWDEOLVKHG E\ WKH &RPPLVVLRQ WR SUHVHUYH
&RPPLVVLRQ PD\ H[HPSW D FDUULHU RU FODVV Rl FDUULHUV IUR
WHOHFRPPXQLFDWLRQV DFWLYLWLHY DUH OLPLWHG WR VXFK DQ
WR WKH SUHVHUYDWLRQ DQG DGYDQFHPHQW RI XQLYHUVDO VHU
RI LQWHUVWDWH WHOHFRPPXQLFDWLRQV PD\ EH UHTXLUHG WR F
RI XQLYHUVDO VHUYLFH LI WKH SXEOLF LQWHUHVW VR UHTXLUH"

H 8QLYHUVDO VHUYLFH VXSSRUW

$IWHU WKH GDWH RQ ZKLFK &RPPLVVLRQ UHJXODWLRQV LPSOH
HOLJLEOH WHOHFRPPXQLFDWLRQV FDUULHU GHVLIQDWHG XQGH!
UHFHLYH VSHFLILF )HGHUDO XQLYHUVDO VHUYLFH VXSSRUW $ F
VXSSRUW RQO\ IRU WKH SURYLVLRQ@FEOLQYWHW DQEBHY DG KISVUR
VXSSRUW LV LQWHQGHG $Q\ VXFK NKXBSISHROUW W R RDXFKG HEYHH HVKG®IL B L
WKLY VHFWLRQ

| 6WDWH DXWKRULW\

$ 6WDWH PD\ DGRSW UHJXODWLRQV IGROVVLQX BBV LW R/ 1$ Q W VAU K
DGYDQFH XQLYHUVDO VHUYLFH (YHU\ WHOHFRPPXQLFDWLRQV F
WHOHFRPPXQLFDWLRQV VHUYLFHV /& MR® G ROFUL PEXQ\D W RRIQ DIV
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PDQQHU GHWHUPLQHG E\ WKH 6WDWH WR WKH SUHVHUYDWLRQ D
6WDWH $ 6WDWH PD\ DGRSW UHJX®HDIWQRWVROR DORY YV EID QORED DE
DQG DGYDQFH XQLYHUVDO VHUYLFH ZLWKLQ WKDW 6WDWH RQO\
DGGLWLRQDO VSHFLILF SUHGLFWBDESSR DW &/ XKKI| IGHIH Q WWR. IRRK/D
WKDW GR QRW UHO\ RQ RU EXUGHQPHFKIDWRYPMLYHUVDO VHUYL

J ,QWHUH[FKDQJH DQG LQWHUVWDWH VHUYLFHYV

'LWKLQ PRQWKY DIWHU )HEUXDU\ WKH &RPPLVVLRQ VKD
FKDUJHG E\ SURYLGHUV RI LQWHUH[RKDWQR H WEMFRUAREMRIXYV/QIL G DUAXIUI
FRVW DUHDV VKDOO EH QR KLIKHWFKRVEDRYWEH W DM HWNKDVXBWIGUR
DUHDV 6XFK UXOHV VKDOO DOVR UHTXLUH WKDW D SURYLGHU R
VHUYLFHVY VKDOO SURYLGH VXFK \6HUDMW A HD/MWWURD MWAHW VORE WE UK HY L
FKDUJHG WR LWV VXEVFULEHUV LQ DQ\ RWKHU 6WDWH

K 7HOHFRPPXQLFDWLRQV VHUYLFHV IRU FHUWDLQ SURYLGHUYV
,Q JHQHUDO

$ +HDOWK FDUH SURYLGHUV IRU UXUDO DUHDV

$ WHOHFRPPXQLFDWLRQV FDUULHUUWHWKXBOWX SRIRYWIHFHLYLQ.
WHOHFRPPXQLFDWLRQV VHUYLFHV ZKLFK DUH QHFHVVDU\ IRU
6WDWH LQFOXGLQJ LQVWUXFWLRQ UHODWLQJ WR VXFK VHUY
SURYLGHU WKDW VHUYHV SHUVRQ@WDKRH ULHY LUDHVHY WXKUWDDAD W
FRPSDUDEOH WR UDWHV FKDUJHG IRU VLPLODU VHUYLFHV LQ
WHOHFRPPXQLFDWLRQV FDUULHU SURYLGLQJ VHUYLFH XQGHL
DPRXQW HTXDO WR WKH GLIITHUHQFH LI DQ\ EHWZHHQ WKH U
SURYLGHUV IRU UXUDO DUHDV LQ D 6WDWH DQG WKH UDWHYV |
LQ FRPSDUDEOH UXUDO DUHDV LQ WKDW 6WDWH WUHDWHG D\
SDUWLFLSDWH LQ WKH PHFKDQLVPV WR SUHVHUYH DQG DGYD

% (GXFDWLRQDO SURYLGHUV DQG OLEUDULHYV

$00 WHOHFRPPXQLFDWLRQV FDUULHUS/RQHL ¥ELRGID DI LIG R JUHITX
DQ\ RI LWV VHUYLFHV WKDW DUH YHWXLBHWKHS 8 H | V®EWH RW LR
SURYLGH VXFK VHUYLFHV WR HOHP HIQQMD O L WER B RIDW | R/B FHROXE
SXUSRVHV DW UDWHV OHVV WKDQ WKH DPRXQWYVY FKDUJHG IR
GLVFRXQW VKDOO EH DQ DPRXQW WKDW WKH &RPPLVVLRQ ZL
6WDWHV ZLWK UHVSHFW WR LQWUDVWDWH VHUYLFHV GHWHL
DIIRUGDEOH DFFHVV WR DQG XVH BIWHK®G K RRPPWLGHAD B\L R OVKF
SURYLGLQJ VHUYLFH XQGHU WKLV SDUDJUDSK VKDOO?
L KDYH DQ DPRXQW HTXDO WR WKH DPRXQW RI WKH GLVF]
WR FRQWULEXWH WR WKH PHFKDQLVPV WR SUHVHUYH DQG D
LL QRWZLWKVWDQGLQJ WKH SURIFIWILRQ VURIFWX K ¥ HUF MLLAREQ
XWLOL]LQJ WKH VXSSRUW PHFKDQLVPV WR SUHVHUYH DQG D

$GYDQFHG VHUYLFHV
7KH &RPPLVVLRQ VKDOO HVWDEOLVK FRPSHWLWLYHO\ QHXWU
$ WR HQKDQFH WR WKH H[WHQW WHFKQLFDOO\ IHDVLEOH I
DGYDQFHG WHOHFRPPXQLFDWLRQV DQG LQIRUPDWLRQ VHUYL
DQG VHFRQGDU\ VFKRRO FODVVURRPV KHDOWK FDUH SURYLG
% WR GHILQH WKH FLUFXPVWDQFHV XQGHU ZKLFK D WHOHF
FROQOQHFW LWV QHWZRUN WR VXFK $REBDYFLEKVMHUWNVLWXWLRQDO V

7HUPV DQG FRQGLWLRQV

7HOHFRPPXQLFDWLRQV VHUYLFHY DQG QHWZRUN FDSDFLW\ S|
WHOHFRPPXQLFDWLRQV XVHU XQGHWHWR DG VR EVRFNHRDL ¥ B \WLU
VXFK XVHU LQ FRQVLGHUDWLRQ IRH PRQH\ RU DQ\ RWKHU WKLC(

(OLJLELOLW\ RI XVHUV
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1R HQWLW\ OLVWHG LQ WKLV VXEVHFWLRQ VKDOO EH HQWLW(
E\ WKLV VXEVHFWLRQ LI VXFK HQ@ZHW\X RSHD DW KR R0/ ®HNAU 5B
SDUDJUDSK $ ZLWK DQ HQGRZPHQWVRD PREHDVUKIRY OLEUDU
FRQVRUWLXP QRW HOLJLEOH IRU DVVLVWDQFH IURP D 6WDWH (
6HUYLFHY DQG 7THFKQRORJ\ $FW > 8 6 & HW VHT @

SHTXLUHPHQWYV IRU FHUWDLQ VFKRR@WW DWRHAVRPSXWHUV KI
$ ,QWHUQHW VDIHW\

L ,Q JHQHUDO
([FHSwW DV SURYLGHG LQ FODXVH LL DQ HOHPHQWDU\ RU
ZLWK ,QWHUQHW DFFHVV PD\ QRW X&BHIUY S§DWUDUYIDFISKY D Wb G
WKH VFKRRO VFKRRO ERDUG ORFDO HGXFDWLRQDO DJHQF\
DGPLQLVWUDWLRQ RI WKH VFKRRO?
, VXEPLWYV WR WKH &RPPLVVLRQ X\BSD BB UWDLSIKND WL RDQQVG
., VXEPLWV WR WKH &RPPLVVLRQ D FHUWLILFDWLRQ WKI
DGRSWHG DQG LPSOHPHQWHG IRU WVBKH VFKRRO XQGHU VXE
vy, HQVXUHV WKH XVH RI VXFK FRPBXWHILWVDWLREKARUGD C

LL $SSOLFDELOLW\

7KH SURKLELWLRQ LQ FODXVH L VKDOO QRW DSSO\ ZLWK
DW GLVFRXQW UDWHV XQGHU SDUDJWXIKQ WKiH BQRY LR URSX |
DFFHVV ,QWHUQHW VHUYLFH RU LQWHUQDO FRQQHFWLRQV

LLL 3XEOLF QRWLFH KHDULQJ

$Q HOHPHQWDU\ RU VHFRQGDU\ VFKRRO GHVFULEHG LQ FO
HGXFDWLRQDO DJHQF\ RU RWKHU DXWKRULW\ ZLWK UHVSRC(C
VKDOO SURYLGH UHDVRQDEOH SXEOLF QRWLFH DQG KROG D
DGGUHVV WKH SURSRVHG ,QWHUQHW VDIHW\ SROLF\ ,Q WKH
RWKHU WKDQ DQ HOHPHQWDU\ VFKRRO RU D VHFRQGDU\ VFK
WKH QRWLFH DQG KHDULQJ UHTXLUHG E\ WKLV FODXVH PD\ I
ZLWK D UHODWLRQVKLS WR WKH VFKRRO

% &HUWLILFDWLRQ ZLWK UHVSHFW WR PLQRUV

$ FHUWLILFDWLRQ XQGHU WKLV VXEKIDVPKERSOK \LNKR E® EWR DI
HGXFDWLRQDO DJHQF\ RU RWKHU DXWKRULW\ ZLWK UHVSRQYV
L LV HQIRUFLQJ D SROLF\ Rl ,QWHUQHW VDIHW)\ IRU PLQRI
DFWLYLWLHV Rl PLQRUV DQG WKH RSHUDWLRQ RI D WHFKQR
RI LWV FRPSXWHUV ZLWK ,QWHUQHW DFEKHR X JWK KONF kS B R VSR
YLVXDO GHSLFWLRQV WKDW DUH?2
., REVFHQH
,, FKLOG SRUQRJUDSK\ RU
,,, KDUPIXO WR PLQRUYV

LL LV HQIRUFLQJ WKH RSHUDWLRKDRIXWUXF&XW H 6 K @R R H
VXFK FRPSXWHUV E\ PLQRUV DQG

LLL DV SDUW RI LWV ,QWHUQHW VDIHW\ SROLF\ LV HGXFD'
EHKDYLRU LQFOXGLQJ LQWHUDFWQ QUHIMARK RMQIIHDHIEYE WH\C
FKDW URRPV DQG F\EHUEXOO\LQJ DZDUHQHVV DQG UHVSRQV

& &HUWLILFDWLRQ ZLWK UHVSHFW WR DGXOWYV
$ FHUWLILFDWLRQ XQGHU WKLYV SDUDJUDSK LV D FHUWLILFD
HGXFDWLRQDO DJHQF\ RU RWKHU DXWKRULW\ ZLWK UHVSRQV
L LV HQIRUFLQJ D SROLF\ RI ,QWHUQHW VDIHW\ WKDW LQF
SURWHFWLRQ PHDVXUH ZLWK UHVSHFW WR DQ\ RI LWV FRPS
DJDLQVW DFFHVV WKURXJK VXFK FRPSXWHUV WR YLVXDO GH
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, REVFHQH RU
., FKLOG SRUQRJUDSK\ DQG

LL LV HQIRUFLQJ WKH RSHUDWLRIKDRIXVKXFE&XWH QK @R XM H
VXFK FRPSXWHUYV

' 'LVDEOLQJ GXULQJ DGXOW XVH

$Q DGPLQLVWUDWRU VXSHUYLVRU FRIW R W KIHLI DEKWWKRRQU DWW }
VXESDUDJUDSK $ L PD\ GLVDEOH WHKHFRBFKQRERJ\GSXUWR\Y B F
DGXOW WR HQDEOH DFFHVV IRU BRQBRVEH UHVHDUFK RU RW

( 7LPLQJ RI LPSOHPHQWDWLRQ

L ,Q JHQHUDO
6XEMHFW WR FODXVH LL LQ WKH FDVH RI DQ\ VFKRRO FRY
GDWH Rl WKLV SDUDJUDSK XQGHU , QRMFAHNWLRON 3URWRIFWKR Q& B
FHUWLILFDWLRQ XQGHU VXESDUDJUDSKY % DQG & VKDOO
, ZLWK UHVSHFW WR WKH ILUVW XEWHIFUDIPR IX QREQ QR 2HQU
HITHFWLYH GDWH QRW ODWHU WKDXGK S GBIV DA WXYGW B \&
DQG
., ZLWK UHVSHFW WR DQ\ VXEVHTXMWQRM SAKRIJDBBAXPIBW Q
SURFHVV IRU VXFK SURJUDP IXQGLQJ \HDU

LL B3URFHVYV

, 6FKRROV ZLWK ,QWHUQHW VDIHWR ©RCHIFY YOLQH/ W B FKQRKE

$ VFKRRO FRYHUHG E\ FODXVH L WKDW KDV LQ SODFH D¢
SURWHFWLRQ PHDVXUHY PHHWLQJ WKH UHTXLUHPHQWY QH
VXESDUDJUDSKV % DQG & VKDOGPUDWDSKWVY% RPGO LR (
GXULQJ HDFK DQQXDO SURJUDP DSSOLFDWLRQ F\FOH XQGH
UHVSHFW WR WKH ILUVW SURJUDP IXQGLQJ \HDU DIWHU WK
VHFWLRQ K RI WKH &KLOGUHQ V  QWHUQHW 3URWHFWL
QRW ODWHU WKDQ GD\V DIWHU WKH EHIJLQQLQJ RI VXFK

,, 6FKRROV ZLWKRXW ,QWHUQHW V IMHHWARIR 6 HBP\VXQ 8 WIHF
SODFH

$ VFKRRO FRYHUHG E\ FODXVH L WKDW GRHV QRW KDYH
WHFKQRORJ\ SURWHFWLRQ PHDVXUHV PHHWLQJ WKH UHTXIL
VXESDUDJUDSKVY % DQG & 2
DD IRU WKH ILUVW SURJUDP \HDU DIWHU WKH HIIHFWLY
DSSO\LQJ IRU IXQGV XQGHU WKLVLVXEYERWWRQL Y KDXEG KF!
LQFOXGLQJ DQ\ QHFHVVDU\ SURFXUHPHQW SURFHGXUHYV
SROLF\ DQG WHFKQRORJ\ SURWHFWLRWVPEBNHUYWNURHRWL
FHUWLILFDWLRQ XQGHU VXESDUDJUDSKV % DQG & DQC
EE IRU WKH VHFRQG SURJUDP \HDW \D{ BAHHUF W KR QH LI Z\W
LV DSSO\LQJ IRU IXQGV XQGHU WHKMW MX E Q HFRNPLSFOQ. D\RKIHOZ
VXESDUDJUDSKY % DQG &
$Q\ VFKRRO WKDW LV XQDEOH WR FHHPWMIOQIWVFRRBEUKBR PMHER
SURJUDP \HDU VKDOO EH LQHOLJLEOH IRU VHUYLFHV DW Gl
DW VXFK UDWHV XQGHU WKLV VXE®HFYEMHY XRIQ W XFHKRVHPR
XQGHU WKLV VXEVHFWLRQ XQWLORVKRRSWILPK BH/ ZXFK WEKH
SDUDJUDSK

,,, DLYHUV

$Q\ VFKRRO VXEMHFW WR VXEFODXVH ,, WKDW FDQQRW
VXESDUDJUDSKV % DQG & LQ VXFKDVAARG® \RIDWUXEE R DXD
,, EE LI 6WDWH RU ORFDO SURFXUHPHQW UXOHV RU UHJX
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UHTXLUHPHQWY SUHYHQW WKH PDNHIXRUMX B\ PNHDURVKL YR
$ VFKRRO VFKRRO ERDUG ORFDO HGXFDWLRQDO DJHQF\ |
DGPLQLVWUDWLRQ RI WKH VFKRRO VKDOO QRWLI\ WKH &RP
VXEFODXVH WR WKH VFKRRO 6XFKR®RMQL ABHHN\KW DROQFHAHLUONL E
LOWR FRPSOLDQFH EHIRUH WKH VWDUW RI WKH WKLUG SUF
VXEVHFWLRQ LQ ZKLFK WKH VFKRRUXENBEBWQR®J IRU IXQG

) 1IRQFRPSOLDQFH

L )DLOXUH WR VXEPLW FHUWLILFDWLRQ

$Q\ VFKRRO WKDW NQRZLQJO\ IDLOV WR FRPSO\ ZLWK WKH
DQQXDO VXEPLVVLRQ RI FHUWLILFDWLRQ UHTXLUHG E\ WKLYV
DW GLVFRXQW UDWHY RU IXQGLQXQIGH O WHKL R | WKHEWHLIFFWHIVR QW

LL )DLOXUH WR FRPSO\ ZLWK FHUWLILFDWLRQ

$Q\ VFKRRO WKDW NQRZLQJO\ IDLONWUW R ® @FX Rk GDKHF M VZH. \
FHUWLILFDWLRQ XQGHU VXESDUDJQD $X®G % DRDGGG L&Y PRI\
UHFHLYHG XQGHU WKLV VXEVHFWLRQ IRU WKH SHULRG FRYH

LLL S5HPHG\ RI QRQFRPSOLDQFH

, J)DLOXUH WR VXEPLW

$ VFKRRO WKDW KDV IDLOHG WR VXEPLW D FHUWLILFDWLE
E\ VXEPLWWLQJ WKH FHUWLILFDWLRQ WR ZKLFK WKH IDLOX
FHUWLILFDWLRQ WKH VFKRRO VKRN EWDMOHN IXEXCEH UR W KIH

,, JDLOXUH WR FRPSO\

$ VFKRRO WKDW KDV IDLOHG WR FRPSO\ ZLWK D FHUWLILF
UHPHG\ WKH IDLOXUH E\ HQVXULQJ WKH XVH RI LWV FRPSX
FHUWLILFDWLRQ 8SRQ VXEPLWWDO WR WKH &RPPLVVLRQ F
HYLGHQFH RI VXFK UHPHG\ WKH VFKRRO VKDOO EH HOLJLE
WKLV VXEVHFWLRQ

SHTXLUHPHQWY IRU FHUWDLQ OLEWDHULEGINW IDWKH\RWP SXWHUV
$  QWHUQHW VDIHW\

L ,Q JHQHUDO
([FHSW DV SURYLGHG LQ FODXVH LL D OLEUDU\ KDYLQJ R
DFFHVV PD\ QRW UHFHLYH VHUYLFISX DWY% LXYGANQW WK BYE
, VXEPLWV WR WKH &RPPLVVLRQ XVID BB UWDLS$KND WL ROQ/G

DQG
., VXEPLWV WR WKH &RPPLVVLRQ D FHUWLILFDWLRQ WKI
DGRSWHG DQG LPSOHPHQWHG IRU W&H OLEUDU\ XQGHU VX
.., HQVXUHV WKH XVH RI VXFK FRPBXWHILVDRWLIRFARUGD C

LL $SSOLFDELOLW\

7KH SURKLELWLRQ LQ FODXVH L @KPODUQ RWKDVE SUHFHLLW K \
DW GLVFRXQW UDWHVY XQGHU SDUDJWXIKQ WKRiH BQRY LR URSX I
DFFHVV ,QWHUQHW VHUYLFH RU LQWHUQDO FRQQHFWLRQV

LLL 3XEOLF QRWLFH KHDULQJ

$ OLEUDU\ GHVFULEHG LQ FODXVH L VKDOO SURYLGH UHD
SXEOLF KHDULQJ RU PHHWLQJ WR DGGUHVV WKH SURSRVHG
% &HUWLILFDWLRQ ZLWK UHVSHFW WR PLQRUV

$ FHUWLILFDWLRQ XQGHU WKLV VXESDUDJUDSK LV D FHUWLI

L LV HQIRUFLQJ D SROLF\ RI ,QWHUQHW VDIHW\ WKDW LQF¥
SURWHFWLRQ PHDVXUH ZLWK UHVSHFW WR DQ\ RI LWV FRPS
DIJDLQVW DFFHVV WKURXJK VXFK FRPSXWHUV WR YLVXDO GH
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, REVFHQH
,, FKLOG SRUQRJUDSK\ RU
., KDUPIXO WR PLQRUV DQG

LL LV HQIRUFLQJ WKH RSHUDWLRIDDR/IXUXF&XW H B K @R RO H
VXFK FRPSXWHUV E\ PLQRUV

& &HUWLILFDWLRQ ZLWK UHVSHFW WR DGXOWYV

$ FHUWLILFDWLRQ XQGHU WKLYV SDUDJUDSK LV D FHUWLILFD
L LV HQIRUFLQJ D SROLF\ RI ,QWHUQHW VDIHW\ WKDW LQF
SURWHFWLRQ PHDVXUH ZLWK UHVSHFW WR DQ\ RI LWV FRPS
DIJDLQVW DFFHVV WKURXJK VXFK FRPSXWHUV WR YLVXDO GH
, REVFHQH RU
,, FKLOG SRUQRJUDSK\ DQG

LL LV HQIRUFLQJ WKH RSHUDWLRKDRXVKF&XW H QK @R R H
VXFK FRPSXWHUYV

" 'LVDEOLQJ GXULQJ DGXOW XVH

$Q DGPLQLVWUDWRU VXSHUYLVRU FRIWW W KIHWI HKWWKRRQU DWW }
VXESDUDJUDSK $ L PD\ GLVDEOH WKHFRRBFKQREB R J\GXWR.\Y Bl B
DGXOW WR HQDEOH DFFHVV IRU BRQBRVY&H UHVHDUFK RU RW

( 7LPLQJ RI LPSOHPHQWDWLRQ

L ,Q JHQHUDO
6XEMHFW WR FODXVH LL LQ WKH FDVH RI DQ\ OLEUDU\ FR
GDWH Rl WKLV SDUDJUDSK XQGHU , QMFAHNLRON 3URWRIFWKR Q& B
FHUWLILFDWLRQ XQGHU VXESDUDJUDSKV % DQG & VKDOO
, ZLWK UHVSHFW WR WKH ILUVW XEWRIFUIDIPRIX QFEQA QR 2AHQU
HITHFWLYH GDWH QRW ODWHU WKDXGK SGRIVIAWHYGW R B \&
DQG
., ZLWK UHVSHFW WR DQ\ VXEVHTXMWQRM BAKRJ DB BAKPIBWQ
SURFHVV IRU VXFK SURJUDP IXQGLQJ \HDU

LL B3URFHVV

, ILEUDULHV ZLWK ,QWHUQHW VDIHWLB® D VIXQG® W HE KO

$ OLEUDU\ FRYHUHG E\ FODXVH L WKDW KDV LQ SODFH D
SURWHFWLRQ PHDVXUHV PHHWLQJ WKH UHTXLUHPHQWYV QH
VXESDUDJUDSKY % DQG & VKDOGBUDWIDSKWVY% RPGGLR!
GXULQJ HDFK DQQXDO SURJUDP DSSOLFDWLRQ F\FOH XQGH
UHVSHFW WR WKH ILUVW SURJUDP IXQGLQJ \HDU DIWHU WK
VHFWLRQ K RI WKH &KLOGUHQ V ,QWHUQHW 3URWHFWL
QRW ODWHU WKDQ GD\V DIWHU WKH EHJLQQLQJ RI VXFK

,, ILEUDULHV ZLWKRXW ,QWHUQHW RWHPWLRRORHD D RGHW
SODFH

$ OLEUDU\ FRYHUHG E\ FODXVH L WKDW GRHV QRW KDYH
WHFKQRORJ\ SURWHFWLRQ PHDVXUHV PHHWLQJ WKH UHTXIL
VXESDUDJUDSKY % DQG & ?

DD IRU WKH ILUVW SURJUDP \HDU DIWHU WKH HIIHFWLY
DSSO\LQJ IRU IXQGV XQGHU WKLVLVXEYERUVWWRQ L YK VXE KF |
LQFOXGLQJ DQ\ QHFHVVDU\ SURFXUHPHQW SURFHGXUHYV
SROLF\ DQG WHFKQRORJ\ SURWHFWLRWVPEBNHYWNURHRWL
FHUWLILFDWLRQ XQGHU VXESDUDJUDSKVY % DQG & DQC

EE IRU WKH VHFRQG SURJUDP \HDW \D{ BAHHUF W KR QH LI Z\W
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LV DSSO\LQJ IRU IXQGV XQGHU WKW DX E Q HFRA\PLSROQ. DWRKMHOZ
VXESDUDJUDSKY % DQG &
$Q\ OLEUDU\ WKDW LV XQDEOH WR FHUWLI\ FRPSOLDQFH Z1
SURJUDP \HDU VKDOO EH LQHOLJLEOH IRU VHUYLFHV DW Gl
DW VXFK UDWHYVY XQGHU WKLV VXE®HFVEMHI XRIQ W XFKRVHPR
XQGHU WKLV VXEVHFWLRQ XQWLO VXFK WLPH DV VXFK OLE
SDUDJUDSK

,», DLYHUV

$Q\ OLEUDU\ VXEMHFW WR VXEFODXVH ,, WKDW FDQQRW
VXESDUDJUDSKYV % DQG & LQ VXFKRYVHPEFOGDAKDH PD\ BEEHEt
6WDWH RU ORFDO SURFXUHPHQW UXOHV RU UHJXODWLRQV
SUHYHQW WKH PDNLQJ RI WKH FHUWIKILVEW DR \WRW ISHUZE V I
OLEUDU\ ERDUG RU RWKHU DXWKRULW\ ZLWK UHVSRQVLEL
QRWLI\ WKH &RPPLVVLRQ RI WKH D S/SIKOH FDLELULDLW &X AKX BIR \
VKDOO FHUWLI\ WKDW WKH OLEUDU\ LQ TXHVWLRQ ZLOO EF
WKH WKLUG SURJUDP \HDU DIWHU WKH HIIHFWLYH GDWH RI
DSSO\LQJ IRU IXQGV XQGHU WKLV VXEVHFWLRQ

) 1IRQFRPSOLDQFH

L )DLOXUH WR VXEPLW FHUWLILFDWLRQ

$Q\ OLEUDU\ WKDW NQRZLQJO\ IDLOV WR FRPSO\ ZLWK WKH
DQQXDO VXEPLVVLRQ RI FHUWLILFDWLRQ UHTXLUHG E\ WKLYV
DW GLVFRXQW UDWHY RU IXQGLQQIGH O WKL R | WXKHEWYHIFFHIVR QW

LL )DLOXUH WR FRPSO\ ZLWK FHUWLILFDWLRQ

$Q\ OLEUDU\ WKDW NQRZLQJO\ IDL®W WWR LIQONVKARIUG B B PHY &
FHUWLILFDWLRQ XQGHU VXESDUDJODSK\WQ GV DQE G& VFRERQW
UHFHLYHG XQGHU WKLV VXEVHFWLRQ IRU WKH SHULRG FRYH

LLL 5HPHG\ RI QRQFRPSOLDQFH

, JDLOXUH WR VXEPLW

$ OLEUDU\ WKDW KDV IDLOHG WR VXEPLW D FHUWLILFDWL
E\ VXEPLWWLQJ WKH FHUWLILFDWLRQ WR ZKLFK WKH IDLOX
FHUWLILFDWLRQ WKH OLEUDU\ VKDOO EH HOLJLEOH IRU Vi
VXEVHFWLRQ

,, J)DLOXUH WR FRPSO\

$ OLEUDU\ WKDW KDV IDLOHG WR FRPSO\ ZLWK D FHUWLIL
UHPHG\ WKH IDLOXUH E\ HQVXULQJ WKH XVH RI LWV FRPSX
FHUWLILFDWLRQ 8SRQ VXEPLWWDO WR WKH &RPPLVVLRQ F
HYLGHQFH RI VXFK UHPHG\ WKH OLEUDU\ VKDOO EH HOLJL
WKLV VXEVHFWLRQ

'"HILQLWLRQV
JRU SXUSRVHV Rl WKLV VXEVHFWLRQ
$ (OHPHQWDU\ DQG VHFRQGDU\ VFKRROV
7KH WHUP HOHPHQWDU\ DQG VHFRQ&XRROWFE R B OM ARHIDEDW k
VFKRROV DV GHILQHG LQ VHFWLRQ RI WLWOH
% +HDOWK FDUH SURYLGHU

7KH WHUP KHDOWK FDUH SURYLGHU PHDQV?

L SRVW VHFRQGDU\ HGXFDWLRQDO LQVWLWXWLRQV RIIHU
KRVSLWDOV DQG PHGLFDO VFKRROV

LL FRPPXQLW\ KHDOWK FHQWHUV RU KHDOWK FHQWHUV S
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LLL ORFDO KHDOWK GHSDUWPHQWY RU DJHQFLHV

LY FRPPXQLW\ PHQWDO KHDOWK FHQWHUYV

Y QRW IRU SURILW KRVSLWDOV

YL UXUDO KHDOWK FOLQLFYV

YLL VNLOOHG QXUVLQJ IDFLOLWLHY DV GHILQHG LQ VHFYV

YLLL FRQVRUWLD RI KHDOWK FDUH SURYLGHUV FRQVLVWL
FODXVHV L WKURXJK YLL

& 3XEOLF LQVWLWXWLRQDO WHOHFRPPXQLFDWLRQV XVHU

7KH WHUP SXEOLF LQVWLWXWLRQDO WHOHFRPPXQLFDWLRQ
VFKRRO D OLEUDU\ RU D KHDOWK FDUH SURYLGHU DV WKRVF

' OLQRU
7KH WHUP PLQRU PHDQV DQ\ LQGLYDUGXPDIO ZKFOKBY QRW DV

( 2EVFHQH
7KH WHUP REVFHQH KDV WKH PHDQLQJ JLYHQ VXFK WHUP L

) &KLOG SRUQRJUDSK\
7KH WHUP FKLOG SRUQRJUDSK\ KDV WKH PHDQLQJ JLYHQ V

* +DUPIXO WR PLQRUYV
7KH WHUP KDUPIXO WR PLQRUV PHDQV DQ\ SLFWXUH LPDJI
GHSLFWLRQ WKDW?2
L WDNHQ DV D ZKROH DQG ZLWK UHVSHFW WR PLQRUV DES
RU H[FUHWLRQ
LL GHSLFWV GHVFULEHV RU UHSUHVHQWYVY LQ D SDWHQV
VXLWDEOH IRU PLQRUV DQ DFWXDO RU VLPXODWHG VH[XDO
QRUPDO RU SHUYHUWHG VH[XDO DFWV RU D OHZG H[KLELWL
LLL WDNHQ DV D ZKROH ODFNV VHULRXV OLWHUDU\ DUW
PLQRUYV

+ 6H[XDO DFW VH[XDO FRQWDFW
7KH WHUPV VH[XDO DFW DQG VH[XDO FRQWDFW KDYH WKF
RI WLWOH
, THFKQRORJ\ SURWHFWLRQ PHDVXUH

7KH WHUP WHFKQRORJ\ SURWHFWLRQ PHDVXUH PHDQV D V!
, QWHUQHW DFFHVV WR WKH PDWHULSDOJBRYBSKIG ERD FHWW LA
VXFK FHUWLILFDWLRQ UHODWHYV

L &RQVXPHU SURWHFWLRQ

7KH &RPPLVVLRQ DQG WKH 6WDWHY VKRXOG HQVXUH WKDW XQ!
MXVW UHDVRQDEOH DQG DIIRUGDEOH

M /LIHOLQH DVVLVWDQFH

IRWKLQJ LQ WKLV VHFWLRQ VKDOO DIIHFW WKH FROOHFWLRQ
$VVLVWDQFH 3URJUDP SURYLGHG IRLEQWKHWRRBWKVLRKQ/ MR\ HI
WLWOH &RGH RI )HGHUDO 5HIXODWLRQV DQG RWKHU UHODW!

N 6XEVLG\ RI FRPSHWLWLYH VHUYLFHV SURKLELWHG

$ WHOHFRPPXQLFDWLRQV FDUULHU PD\ QRW XVH VHUYLFHV WK
WKDW DUH VXEMHFW WR FRPSHWLWLRQ 7KH &RPPLVVLRQ ZLWK
ZLWK UHVSHFW WR LQWUDVWDWH VHUYLFHV VKDOO HVWDEOLVK
VDIHIXDUGY DQG JXLGHOLQHV WRVKRVHIHQUKWDWQ/RUXIOAHWH WUQE
QR PRUH WKDQ D UHDVRQDEOH VKDUH RI WKH MRLQW DQG FRPPI
VHUYLFHYV

O ,QWHUQHW VDIHW\ SROLF\ UHTXNUHPHQW IRU VFKRROV DQG ¢
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,Q JHQHUDO

,Q FDUU\LQJ RXW LWV UHVSRQVLEVPKRRO \R X QAHW VX\E WHRF KL
VXEVHFWLRQ K DSSOLHV VKDOO?
$ DGRSW DQG LPSOHPHQW DQ ,QWMWUQHW VDIHW\ SROLF\ W
L DFFHVV E\ PLQRUV WR LQDSSURSULDWH PDWWHU RQ WK
LL WKH VDIHW\ DQG VHFXULW\ Rl PLQRUV ZKHQ XVLQJ HO|
IRUPV Rl GLUHFW HOHFWURQLF FRPPXQLFDWLRQV
LLL XQDXWKRUL]JHG DFFHVV LQFOXGLQJ VR FDOOHG KDF
PLQRUV RQOLQH
LY XQDXWKRUL]JHG GLVFORVXUH ®&VHG HDQQAGL GIPDWWHLPRL@ D @Y Lf
UHJDUGLQJ PLQRUV DQG
Y PHDVXUHV GHVLJQHG WR UHVWULFW PLQRUV DFEHVV W

% SURYLGH UHDVRQDEOH SXEOLF QRWLFH DQG KROG DW O
DGGUHVVY WKH SURSRVHG ,QWHUQHW VDIHW\ SROLF\

/JRFDO GHWHUPLQDWLRQ RI FRQWHQW
$ GHWHUPLQDWLRQ UHJDUGLQJ ZKDWW PXW®WE LEHVPDGBSS\UWEY
ERDUG ORFDO HGXFDWLRQDO DJNQRQ\ILIEEIHD UR U RAD R WXKH W KDHK \
GHWHUPLQDWLRQ 1R DJHQF\ RU LQVWUXPHQWDOLW)\ RI WKH 8¢
$ HVWDEOLVK FULWHULD IRU PDNLQJ VXFK GHWHUPLQDWLF
% UHYLHZ WKH GHWHUPLQDWLRQ PDGH E\ WKH FHUWLI\LQJ
DJHQF\ OLEUDU\ RU RWKHU DXWKRULW\ RU
& FRQVLGHU WKH FULWHULD HPSOR\HG E\ WKH FHUWLI\LQJ
DJHQF\ OLEUDU\ RU RWKHU DXWERMEWLRQ WKH BGPLQLVWU|

$YDLODELOLW\ IRU UHYLHZ

(DFK ,QWHUQHW VDIHW\ SROLF\ DGRSWHG XQGHU WKLV VXEVF
&RPPLVVLRQ XSRQ UHTXHVW RI WKHR&ERER DV\GL RGR AD OWVHK G X\FDKA
DJHQF\ OLEUDU\ RU RWKHU DXWKRULW\ UHVSRQVLEOH IRU DG
RI WKH UHYLHZ RI VXFK QWHUQHW VDIHW\ SROLF\ E\ WKH &RP}

(IMTHFWLYH GDWH

7KLY VXEVHFWLRQ VKDOO DSSO\ ZHWR QJ RYSHIFMH W RV K H KRRIRWD Y
GD\V DIWHU '"HFHPEHU
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68%&+$37(5,,, 63(&,$/ 3529,6,216 5(/$7,1* 72 5%',2
3buw , *HQHUDO 3URYLVLRQV
6HF ORELOH VHUYLFHYV

JURP WKH 8 6 *RYHUQPHQABXEGLMXLQJ 2IILFH

T ORELOH VHUYLFHYV

KWWSV

BHFWLRQV ®@E RPLWWHG

F 5HIXODWRU\ WUHDWPHQW RI PRELOH VHUYLFHYV
&RPPRQ FDUULHU WUHDWPHQW RI FRPPHUFLDO PRELOH VHUYLF

$ $ SHUVRQ HQJDJHG LQ WKH SURYHVERRDORP REVOUIYVLHHYWRB W K
LQVRIDU DV VXFK SHUVRQ LV VR HQJDJHG EH WUHDWHG DV D FRF
H[FHSW IRU VXFK SURYLVLRQV RI VXEFREBWME\, UBYX\WOKM BRE@ FOLW
LODSSOLFDEOH WR WKDW VHUYLFH RU SHUVR® ,WKHJHVFULELQJ |
&RPPLVVLRQ PD\ QRW VSHFLI\ DQ\ SURYRV VRKL R IWIHFOH RDRQ G P D\
VSHFLI\ DQ\ RWKHU SURYLVLRQ RQ®DMW2WKH &RPPLVVLRQ GHWHUT

L HQIRUFHPHQW RI VXFK SURYLVHR®XWHQRKD W HW K N VADKD\ULJ®! \R
SUDFWLFHV FODVVLILFDWLRQV RU UHJXODWLRQV IRU RU LQ FR
UHDVRQDEOH DQG DUH QRW XQMXVWO\ RU XQUHDVRQDEO\ GLVF!

LL HQIRUFHPHQW RI VXFK SURY LWIHFQ LR @ RWFRIQNVXPHIW IIRQC

LLL VSHFLI\LQJ VXFK SURYLVLRQ LV FRQVLVWHQW ZLWK WKH

% 8SRQ UHDVRQDEOH UHTXHVW RI PREISGINH WRHQY BIURY LWKGJ FRP
&RPPLVVLRQ VKDOO RUGHU D FREPRBRRQRMHUFWLHROD W R LHWRNV D XK. WK $Y
SXUVXDQW WR WKH SURYLVLRQV WIRVWRKW LR HQ\WIWKKLW WKW GIRP
UHTXLUHG WR UHVSRQG WR VXFK ®OUGHARWHNEKRY X\W & L RVX ECsLO0PU DVIWD K
H[SDQVLRQ RI WKH &RPPLVVLRQ V DXWNKRDQW\ WHR W KIG\H B KIDLBMHIUF

& $Vv D SDUW RI PDNLQJ D GHWHUPLQDWLRQ XE®SXUDHVBSBKW WR
$ LLL WKH &RPPLVVLRQ VKDOO FRQVLGBBHXGMKHW WKHUSHIRR S F
ZLOO SURPRWH B HERSWWHLRQUEMHWE RQYV WKH W] FKH Q WJI WERDAKLLF® RU
DPHQGPHQW ZLOO HQKDQFH FRPSHWLWLRQVBBRDEHS/URIY WKHIUV R
&RPPLVVLRQ GHWHUPLQHYV DPKII)MW R/EKE R PLRHASFOSBWILRNG. RROUD PR Q J
SURYLGHUV RI FRPPHUFLDO PRELOH VHUYLFRIYV DVERRPFRANWHR@LQD
ILQGLQJ WKDW VXFK UHJXODWLRQLGRWHAHHVAOWGPHQW LV LQ WKH SX

' 7KH &RPPLVVLRQ VKDOO QRW ODWHU WHRRPGFOHWB\D DIWHU $X
UXOHPDNLQJ UHTXLUHG WR LPSOHPHQW WKLY SDUDJUDSK ZLWK U
FRPPXQLFDWLRQV VHUYLFHV LQFOXGXIQUHEDELYXESDUDHWB IR LKL
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KWWSV

1RQ FRPPRQ FDUULHU WUHDWPHQW RI SULYDWH PRELOH VHUYL

$ SHUVRQ HQJDJHG LQ WKH SURYLVLRQ RI D VHUYLFH WKDW LV |
DV VXFK SHUVRQ LV VR HQJDJHG BHDWMUEXWSE& VIHV XD 6 RBP\KR R LKDR:
FRPPRQ FDUULHU RWKHU WKDQ D SHUVRQ WKDW ZDV WUHDWHG L
SULRU WR $XJXVW VKDOO QRW @& DRX LG H TOXQH\ QG VDBIDONRAD WHH
FRPPRQ FDUULHU VHUYLFH H[FHSW WR WKH H[WHQW VXFK GLVSD
LQ WKH GRPHVWLF SXEOLF ODQG PRELOH 1KHG & RPFPHWVYILRH BPHDIR BH
UHJXODWLRQ WHUPLQDWH LQ ZKROH RU LQ SDUW WKH SURKLELYV
&RPPLVVLRQ GHWHUPLQHV WKDW VXFK WHUPLQDWLRQ ZLOO VHUY

6WDWH SUHHPSWLRQ

$ 1IRWZLWKVWDQGLQJ VHFWLRQVR 6\EDWOIGRU R AR ONKR YHW QW E
KDYH DQ\ DXWKRULW\ WR UHJXODWH WKH HQWU\ RI RU WKH UDWH
RU DQ\ SULYDWH PRELOH VHUYLFH H[FHSW WKDW WKLV SDUDJUD
WKH RWKHU WHUPV DQG FRQGLWLRAW RIL FR PO HUKILLD & PRI DK VB

H[HPSW SURYLGHUV RI FRPPHUFLDO PRELOH VHUYLFHV ZKHUH VX
WHOHSKRQH H[FKDQJH VHUYLFH IRU D VXEVWDQWLDO SRUWLRQ R
IURP UHTXLUHPHQWY LPSRVHG E\ D 6WDWH FRPPLVVLRQ RQ DOO ¢
VHUYLFHV QHFHVVDU\ WR HQVXUH WKH XQLYHUVDO DYDLODELOLW
UDWHV 1RWZLWKVWDQGLQJ WKH | DUSWDWHY R\ QFHHWRIWWL R QV WKKHE S
&RPPLVVLRQ IRU DXWKRULW\ WR UHJXODWH WKH UDWHV IRU DQ\ |
&RPPLVVLRQ VKDOO JUDQW VXFK SHWLWLRQ LI VXFK 6WDWH GHPF

L PDUNHW FRQGLWLRQV ZLWK UHVSHFW WR VXFK VHUYLFHV II
XQMXVW DQG XQUHDVRQDEOH UDWHV RU UDWHYV WKDW DUH XQM

LL VXFK PDUNHW FRQGLWLRQV H[LVW DQG VXFK VHUYLFH LV L
HIFKDQJH VHUYLFH IRU D VXEVWDQWLDO SRUWLRQ RI WKH WHOH
VXFK 6WDWH

7KH &RPPLVVLRQ VKDOO SURYLGH UHDVRQDEOH RSSRUWXQLW\ IR
SHWLWLRQ DQG VKDOO ZLWKLQ LWVWRQRQKV DDYWURW KFHGQD WXFRI 3
WKH &RPPLVVLRQ JUDQWY VXFK SHWLWLRQ WKH &RPPLVVLRQ VKI
6WDWH ODZ VXFK DXWKRULW\ RYHY WDKWIH&R PR U VWLRKQ SGHH.R\G ) HRA
WR HQVXUH WKDW VXFK UDWHYV DUH MXVW DQG UHDVRQDEOH DQG

% ,1 D 6WDWH KDV LQ HIIHFW RQ -XQH DQ\ UHJXODWLRQ |
FRPPHUFLDO PRELOH VHUYLFH RDVAHE K\BXWQ W N FFKD & WDRN €& DRADH U X\ K L
DIWHU $XJXVW SHWLWLRQ WW K H RW P MVH/ IERIQDXANTKGHWWH G IW
H[HUFLVLQJ DXWKRULW\ RYHU VXF KQU DMWKHHV 6 \M DIW 6\WD W[H. | W IOV U X
VKDOO QRWZLWKVWDQGLQJ VXESDURRPPENVEBERQFARPSQHWQHWI IHT
DFWLRQ LQFOXGLQJ DQ\ UHFRQVLGHUDWLRQ RQ VXFK SHWLWLRC
SHWLWLRQ LQ DFFRUGDQFH ZLWKRVKKESDRMHEG PSKV \HWDNDIE DR ¥ B B
DFWLRQ LQFOXGLQJ DQ\ UHFRQVLGHUDWLRQ ZLWKLQ PRQWKYV
VXFK SHWLWLRQ LI WKH 6WDWH WDWLVESBYDVKD S/K R LIQ JRWH THX LLUL
&RPPLVVLRQ JUDQWYV VXFK SHWLWLR® GVKMWVER RRLMVHREL VK DS |
ODZ VXFK DXWKRULW\ RYHU UDWH VP RARWVYRBKGHHPLR Q HFFHW VPR \ D\
HQVXUH WKDW VXFK UDWHYV DUHWOXVRUDQQXUHEDRRQBPED B L/FG LPR
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$IWHU D UHDVRQDEOH SHULRG Rl WLR® BD\GHOBSPHQHGRP WKH
LVVXDQFH RI DQ RUGHU XQGHU VXESDQDJIUDBKUHVRY GVEDW WX PSI
SHWLWLRQ WIRH &8RPPRY RUGHU WKKRW MAK\HEN [Bf 8 PLDAMHR $ YOXV X D Q W
VXESDUDJUDSK LV QR ORQJHU QHFHRWVP U\ WD B QPVRELFD W K/BIW YW R H
MXVW DQG UHDVRQDEOH DQG QRW XQMX&RFRALRYDRQUMRDPRQDEO\
SURYLGH UHDVRQDEOH RSSRUWXQLW\ IRU SXEOLF FRPPHQW LQ U]

PRQWKY DIWHU WKH GDWH RI LWW\YXERLY VQROKROUD W RY SBIQW

5HIXODWRU\ WUHDWPHQW RI FRPPRQLFDWLRQV VDWHOOLWH FI

IRWKLQJ LQ WKLV VXEVHFWLRQ VKDOO EH FRQVWUXHG WR DOWI!
E\ WLWOH ,9 RI WKH &RPPXQLFDWLR&YV 6CHVWHV BT VEH RIFWKRI FRUSR
DXWKRUL]JHG E\ WLWOH ,,, RI VXFK $FW > 8 6 & HW VHT @

6SDFH VHIPHQW FDSDFLW\

IRWKLQJ LQ WKLV VHFWLRQ VKDOO SURKLELW WKH &RPPLVVLRQ
SURYLVLRQ RI VSDFH VHIJPHQW FDSDFLW\ E\ VDWHOOLWH V\VWHP'
VHUYLFHVY VKDOO EH WUHDWHG DV FRPPRQ FDUULDJH

JRUHLJQ RZQHUVKLS

7KH &RPPLVVLRQ XSRQ D SHWLWLRY® CRWHD SWHUXMWOHG ZLWKLQ
ZDLYH WKH DSSOLFDWLRQ RI VHFWLRQ E RI WKLV WLWOH WR T
EHIRUH 0D\ RI DQ\ SURYLGHU RI D SULYDWH ODQG PRELOH
FRPPRQ FDUULHU DV D UHVXOW Rl WKH HQDFWPHQW RI WKH 2PQL
EXW RQO\ XSRQ WKH IROORZLQJ FRQGLWLRQV

$ 7KH H[WHQW RI IRUHLJQ RZQHUVKLS LQWHUHVW VKDOO QRMW
H[LVWHG RQ 0D\

% 6XFK ZDLYHU VKDOO QRW SHUPHWWKKES WREURQ YT RMKH W BB Q!
YLRODWLRQ RI VHFWLRQ E RI WKLV WLWOH

SUHVHUYDWLRQ RI ORFDO JRQLQJ DXWKRULW\
$ *HQHUDO DXWKRULW\

([FHSW DV SURYLGHG LQ WKLV SDUDJUDSK QRWKLQJ LQ WKLV
RI' D 6WDWH RU ORFDO JRYHUQPHQW RU LQVWUXPHQWDOLW\ WKI
SODFHPHQW FRQVWUXFWLRQ DQG PRGLILFDWLRQ RI SHUVRQDC

% /LPLWDWLRQV

L 7KH UHJXODWLRQ RI WKH SODFMAHR@WR | FRIQUNARWDDCFAVE RIQH O 1DV
VHUYLFH IDFLOLWLHV E\ DQ\ 6WDWH RU ORFDO JRYHUQPHQW RU

, VKDOO QRW XQUHDVRQDEO\ GLVFULPLQDWH DPRQJ SURYLC
VHUYLFHV DQG

., VKDOO QRW SURKLELW RU KDYRIYWKIHRBBIRFHFIHBY BQ R K LELWF
VHUYLFHV

LL $ 6WDWH RU ORFDO JRYHUQPHQW RU LQVWUXPHQWDOLW\ V
DXWKRUL]DWLRQ WR SODFH FRQVWUXFW RU PRGLI\ SHUVRQDO
UHDVRQDEOH SHULRG RI WLPH DIWHK WRMHUHOPHYW RV GXO\ ILC
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LQVWUXPHQWDOLW\ WDNLQJ LOQWR DFFRXQW WKH QDWXUH D(
LLL $Q\ GHFLVLRQ E\ D 6WDWH RU ORFDO JRYHUQPHQW RU
WR SODFH FRQVWUXFW RU PRGLI\ SHUVRQDO ZLUHOHVV VHU
VXSSRUWHG E\ VXEVWDQWLDO HYLGHQFH FRQWDLQHG LQ D ZlI
LY 1R 6WDWH RU ORFDO JRYHUQPHQW RU LQVWUXPHQWDOL
FROQVWUXFWLRQ DQG PRGLILFDWLRQ RI SHUVRQDO ZLUHOHVYV
HQYLURQPHQWDO HIIHFWV RI UDGLR IUHTXHQF\ HPLVVLRQV W
WKH &RPPLVVLRQ V UHJXODWLRQV FRQFHUQLQJ VXFK HPLVVL
Y $Q\ SHUVRQ DGYHUVHO\ DIIHFWHG E\ DQ\ ILQDO DFWLRQ
JRYHUQPHQW RU DQ\ LQVWUXPHQWDW®KWNVN RLKHWUXERS DKL WDLSK |
ZLWKLQ GD\V DIWHU VXFK DFWLRQ RU IDLOXUH WR DFW FR/
MXULVGLFWLRQ 7KH FRXUW VKDOMHKSHIXLWRHG EBV¥LGHSQXFPHL
DGYHUVHO\ DITHFWHG E\ DQ DFW RU IDLOXUH WR DFW E\ D 6W
LQVWUXPHQWDOLW\ WKHUHRI WKDW LV LQFRQVLVWHQW ZLWK
UHOLHI
& 'HILQLWLRQV
JRU SXUSRVHV RI WKLV SDUDJUDSK?2
L WKH WHUP SHUVRQDO ZLUHOHVYVY VHUYLFHV PHDQV FRF¥
ZLUHOHVV VHUYLFHV DQG FRPPRQ FDUULHU ZLUHOHVYV H[FK
LL WKH WHUP SHUVRQDO ZLUHOHVV VHUYLFH IDFLOLWLH
SHUVRQDO ZLUHOHVYV VHUYLFHV DQG
LLL WKH WHUP XQOLFHQVHG ZLUHOHVYV VHUYLFH PHDQV
VHUYLFHV XVLQJ GXO\ DXWKRUL]JHG GHYLFHV ZKLFK GR QRW
PHDQ WKH SURYLVLRQ RI GLUHFW WR KRPH VDWHOOLWH VHL
WLWOH

ORELOH VHUYLFHV DFFHVYV

$ SHUVRQ HQJDJHG LQ WKH SURYLVLR®RR IHRP B M UWALDKO SRHREAR
HQJDJHG VKDOO QRW EH UHTXLUH® VER BWIRYUL\G HRHWTWE B BBRM
WHOHSKRQH WROO VHUYLFHV ,I WKH &RPPLVVLRQ GHWHUPLQH
DFFHVV WR WKH SURYLGHU RI WHOHSKRQH WROO VHUYLFHV RI
FRQWUDU\ WR WKH SXEOLF LQWHUHVW FRQYHQLHQFH DQG QH
UHJXODWLRQV WR DIIRUG VXEVFUIGEHWURIXWHORBKR Q H WRDWQ/ W\
VXEVFULEHUV FKRLFH WKURXJK WRHKs B \DH/ R1L JBD A B UMR VX E & FBQ\k
RWKHU PHFKDQLVP 7KH UHTXLUHPHQWYV IRU XQEORFNLQJ VKDC
XQOHVV WKH &RPPLVVLRQ ILQGV LW WR EH LQ WKH SXEOLF LQ\
VHUYLFHV

BHFWLRQ @ RPLWWHG
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8 6 &
8QLWHG 6WDWHV &RGH (GLWLRQ
7LWOH 7(/(&20081,&%$7,216
&+3$37(5 :,5( 25 5%',2 &20081,&%$7,21
68%&+$37(5 ,9 352&('85%/ $1' $'0,1,675%$7,9( 3529,6,216
6HF -XGLFLDO UHYLHZ RI &RPPLVVLRQ V RUGHUV DQG GHFLVLRQV

JURP WKH 8 6 *RYHUQPHQANZBXEGLMXLQJ 2IILFH

T -XGLFLDO UHYLHZ RI &RPPLVVLRQ V RUGHUV DQG

D 3URFHGXUH

$Q\ SURFHHGLQJ WR HQMRLQ VHW WD RLGHK HD Q RXPL VRAL R/QX \KSHIH
FKDSWHU H[FHSW WKRVH DSSHDODEOH XQGHU VXEVHFWLRQ E
DQG LQ WKH PDQQHU SUHVFULEHG LQ FKDSWHU RI WLWOH

E 5LJKW WR DSSHDO

$SSHDOV PD\ EH WDNHQ IURP GHFLVLR®\R VX RBQE WBNG FsIVWD K-
$SSHDOV IRU WKH 'LVWULFW RI &RUMFELD LQ DQ\ Rl WKH IROOR:

%\ DQ\ DSSOLFDQW IRU D FRQVWUXFWLRQ SHUPLW RU VWD’
WKH &RPPLVVLRQ

%\ DQ\ DSSOLFDQW IRU WKH UHQHZDO RU PRGLILFDWLRQ R
ZKRVH DSSOLFDWLRQ LV GHQLHG E\ WKH &RPPLVVLRQ

%\ DQ\ SDUW\ WR DQ DSSOLFDWYRIQ I RRUUDXWISRY HWR | WDR) W\
LQVWUXPHQW RI DXWKRUL]JDWLRQ RU DQ\ ULJKWV WKHUHXQGH
&RPPLVVLRQ

%\ DQ\ DSSOLFDQW IRU WKH SHUPLW UHTXLUHG E\ VHFWLR
EHHQ GHQLHG E\ WKH &RPPLVVLRQ RU E\ DQ\ SHUPLWWHH XQG
UHYRNHG E\ WKH &RPPLVVLRQ

%\ WKH KROGHU RI DQ\ FRQVWUXRWHRR GBS\HEPH® R B G/AWIDHNGE
UHYRNHG E\ WKH &RPPLVVLRQ

%\ DQ\ RWKHU SHUVRQ ZKR LV DJDG YNNG RUDZ K-RPWWH IGQ B HD
RI WKH &RPPLVVLRQ JUDQWLQJ RU GHQ\SRU MIYDSESOLFDWLRQ
DQG RI WKLV VXEVHFWLRQ

%\ DQ\ SHUVRQ XSRQ ZKRP DQ RUK® W MLRY A B DXVMGBIQGY B AWL
WKLV WLWOH

%\ DQ\ UDGLR RSHUDWRU ZKRVH IOH F-RPWPHL\KDMRBEHHQ VXVSFH

%\ DQ\ DSSOLFDQW IRU DXWKRULW\ WR SURYLGH LQWHU/$7
ZKRVH DSSOLFDWLRQ LV GHQLHG E\ WKH &RPPLVVLRQ

%\ DQ\ SHUVRQ ZKR LV DJJULHY W& HR®\ DK RAFHNV IHGWEA UM V W V
GHWHUPLQDWLRQ PDGH E\ WKH &RPPLVVLRQ XQGHU VHFWLRQ

F )LOLQJ QRWLFH RI DSSHDO FRQWH@MWIW MXULVGLFWLRQ WHI

6XFK DSSHDO VKDOO EH WDNHQ E\ ILOLQJ D QRWLFH RI DSSHD(
GDWH XSRQ ZKLFK SXEOLF QRWLFH LV JLYHQ RI WKH GHFLVLRQ |
VKDOO FRQWDLQ D FRQFLVH VWDWHPHQW RI WKH QDWXUH RI WK
FRQFLVH VWDWHPHQW RI WKH UHDVRQV RQ ZKLFK WKH DSSHOOL
QXPEHUHG DQG SURRI RI VHUYLFH RI D WUXH FRS\ RI VDLG QRW
8SRQ ILOLQJ RI VXFK QRWLFH WKH FRXUW VKDOO KDYH MXULVG
GHWHUPLQHG WKHUHLQ DQG VKDOO KDYH SRZHU E\ RUGHU GLU
WKH DSSHDO WR JUDQW VXFK WHBBUDPWR SHD LHI @CHWU VW PDQ \@ H
UHOLHI PD\ EH HLWKHU DIILUPDWLYH RU QHJDWLYH LQ WKHLU VI
PDLQWHQDQFH RI WKH VWDWXV TXR LQ WKH PDWWHU LQ ZKLFK V
SRVLWLRQ RU VWDWXV WHUPLQDWHG RU DGYHUVHO\ DIIHFWHG E
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RWKHUZLVH RUGHUHG E\ WKH FRXUW EH HIIHFWLYH SHQGLQJ K}t
FRPSOLDQFH E\ WKH &RPPLVVLRQ ZLWK WKH ILQDO MXGJPHQW R

G 1RWLFH WR LQWHUHVWHG SDUWLHV ILOLQJ RI UHFRUG

8SRQ WKH ILOLQJ RI DQ\ VXFK QRWLFH RI DSSHDO WKH DSSHOC
ILOLQJ RI VXFK QRWLFH QRWLI\ HRFKVEH WRRRPP MKRZRQENVRVEH U@
VDLG DSSHDO RI WKH ILOLQJ DQG SHRGHXMOR M OMH YDRH WKH &
UHFRUG XSRQ ZKLFK WKH RUGHU FR®ISGDIQWIBFRILRIMV HQRIHW H\G

H  QWHUYHQWLRQ

'LWKLQ WKLUW\ GD\V DIWHU WKH ILOLQJ RI DQ\ VXFK DSSHDO L
SDUWLFLSDWH LQ WKH SURFHHGLQJYV KDG XSRQ VDLG DSSHDO E
LOWHUYHQH DQG D YHULILHG VWDWHPHQW VKRZLQJ WKH QDWXU
SURRI RI VHUYLFH RI WUXH FRSLHV RI VDLG QRWLFH DQG VWDWt
&RPPLVVLRQ $Q\ SHUVRQ ZKR ZRXOG ERXING WHHDIGE HRWY HIOR\DH | E
D UHYHUVDO RU PRGLILFDWLRQ RI WKH RUGHU RI WKH &RPPLVVL
LQWHUHVWHG SDUW\

I SHFRUGV DQG EULHIV

7KH UHFRUG DQG EULHIV XSRQ ZKLFK DQ\ VXFK DSSHDO VKDOO
FROWDLQ VXFK LQIRUPDWLRQ DQG PDWHULDO DQG VKDOO EH SI
WKH FRXUW PD\ E\ UXOH SUHVFULEH

J 7LPH RI KHDULQJ SURFHGXUH

7KH FRXUW VKDOO KHDU DQG GHWHUPLQH WKH DSSHDO XSRQ V
E\ VHFWLRQ RI WLWOH

K 5HPDQG

,Q WKH HYHQW WKDW WKH FRXUWQVRKD®UUHGHIL DQG HF K M LRQC
&RPPLVVLRQ LW VKDOO UHPDQG WKH FDVH WR WKH &RPPLVVLR(
VKDOO EH WKH GXW\ RI WKH &RPPLVVLRQ LQ WKH DEVHQFH RI W
IRUWKZLWK JLYH HITHFW WKHUHW RVKHQ BRXQ ®&H WWRRGWK M B 2L Y RIQR W
SURFHHGLQJVY DOUHDG\ KDG DQG WKH UHFRUG XSRQ ZKLFK VDLC

L -XGJPHQW IRU FRVWYV

7KH FRXUW PD\ LQ LWV GLVFUHWLRQ HQWHU MXGJPHQW IRU F
RWKHU LQWHUHVWHG SDUWLHYV LQWHUYHQLQJ LQ VDLG DSSHDO
WKH QDWXUH RI WKH LVVXHY LQYROYHG XSRQ VDLG DSSHDO DQ(

M )LQDOLW\ RI GHFLVLRQ UHYLHZ E\ 6XSUHPH &RXUW

7KH FRXUW V MXGJPHQW VKDOO EH ENQWKH ¥XEVHFM &RRUMY R U
8QLWHG 6WDWHYV XSRQ ZULW RI FHUWLRUDUL RQ SHWLWLRQ WKF
DSSHOODQW E\ WKH &RPPLVVLRQ RU E\ DQ\ LQWHUHVWHG SDU\
E\ WKH FRXUW SXUVXDQW WR WKH SURYLVLRQV RI WKDW VHFWL|
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8 6 &
8QLWHG 6WDWHV &RGH (GLWLRQ
7LWOH 7(/(&20081,&%$7,216
&+3$37(5 :,5( 25 5%',2 &20081,&%$7,21
68%&+$37(5 ,9 352&('85%/ $1' $'0,1,675%$7,9( 3529,6,216
6HF ([FOXVLYHQHVV RI FKDSWHU

JURP WKH 8 6 *RYHUQPHQANZBXEGLMXLQJ 2IILFH

T ([FOXVLYHQHVV RI FKDSWHU

IRWKLQJ LQ WKLV FKDSWHU FRQWDLQHG VKDOO LQ DQ\ ZzD\ DE!
FRPPRQ ODZ RU E\ VWDWXWH EXW WKH SURYLVLRQV RI WKLV FK
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8 6 &
8QLWHG 6WDWHV &RGH (GLWLRQ
7LWOH 7(/(&20081,&%$7,216
&+$37(5 %52$'%$1"
6HF $GYDQFHG WHOHFRPPXQLFDWLRQV LQFHQWLYHV
JURP WKH 8 6 *RYHUQPHQAZBXBBLMKLQJ 21ILFH

T $GYDQFHG WHOHFRPPXQLFDWLRQV LQFHQWLYHV

D ,Q JHQHUDO

7KH &RPPLVVLRQ DQG HDFK 6WDWH FRPPLVVLRQ ZLWK UHJXOD)
VHUYLFHV VKDOO HQFRXUDJH WKH GHSOR\PHQW RQ D UHDVRQDE
WHOHFRPPXQLFDWLRQV FDSDELOLW\ WR DOO $PHULFDQV LQFO»
VFKRROV DQG FODVVURRPV E\ XWMX M RH S QE D LAD Q@MW K UFHRQW LF
DQG QHFHVVLW\ SULFH FDS UHJXODWLRQ UHJXODWRU\ IRUEHDI
ORFDO WHOHFRPPXQLFDWLRQV PDUNHW RU RWKHU UHJXODWLQ.
LQYHVWPHQW

E ,QTXLU\

7KH &RPPLVVLRQ VKDOO ZLWKLQ P&QVDKQWQ KDWY WHKEHIXTDU W F
QRWLFH RI LQTXLU\ FRQFHUQLQJ WKH DYDLODELOLW\ RI DGYDQF
$PHULFDQV LQFOXGLQJ LQ SDUWLFXRROV HD@MHP AQ BV RRPE VB«
FRPSOHWH WKH LQTXLU\ ZLWKLQ GD\V DIWHU LWV LQLWLDWLF
GHWHUPLQH ZKHWKHU DGYDQFHG WHOHFRPPXQLFDWLRQV FDSDE
UHDVRQDEOH DQG WLPHO\ IDVKLRQ ,I WKH &RPPLVVLRQ V GHWH
DFWLRQ WR DFFHOHUDWH GHSOR\PHQW RI VXFK FDSDELOLW\ E\
DQG E\ SURPRWLQJ FRPSHWLWLRQ LQ WKH WHOHFRPPXQLFDWLR

F '"HPRJUDSKLF LQIRUPDWLRQ IRU XQVHUYHG DUHDYV

$V SDUW RI WKH LQTXLU\ UHTXLUHB EWVKXRDOHFRARID HED @ KWHW&
JHRJUDSKLFDO DUHDV WKDW DUH QRW VHUYHG E\ DQ\ SURYLGHL
DV GHILQHG E\ VXENVNAGEWLR VKEH H[WHQW WKDW GDWB IURP WKH
GHWHUPLQH IRU HDFK VXFK XQVHUYHG DUHD?2
WKH SRSXODWLRQ
WKH SRSXODWLRQ GHQVLW\ DQG
WKH DYHUDJH SHU FDSLWD LQFRPH

G 'HILQLWLRQYV
JRU SXUSRVHV RI-WKLV VXEVHFWLRQ

$GYDQFHG WHOHFRPPXQLFDWLRQV FDSDELOLW\

7KH WHUP DGYDQFHG WHOHFRPPXQLFDWLRQV FDSDELOLW\ L
WUDQVPLVVLRQ PHGLD RU WHFKQR GED Q 0 WKILOKFRPHX@ L ¥ 2 MWL |
FDSDELOLW\ WKDW HQDEOHV XVHUV WR RULJLQDWH DQG UHFHI
WHOHFRPPXQLFDWLRQV XVLQJ DQ\ WHFKQRORJ\

(OHPHQWDU\ DQG VHFRQGDU\ VFKRROV

7KH WHUP HOHPHQWDU\ DQG VHFRQGDVHFRRBROV VEFKRRU\H C
GHILQHG LQ VHFWLRQ RI WLWOH
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8 6 &
8QLWHG 6WDWHV &RGH (GLWLRQ
7LWOH 7(/(&20081,&%$7,216
&+$37(5 %52$'%$1"
6HF (QFRXUDJLQJ 6WDWH LQLWLDWLYHV WR LPSURYH EURDGEDQG

JURP WKH 8 6 *RYHUQPHQAZBXBEALMXLQJ 2IILFH

T (QFRXUDJLQJ 6WDWH LQLWLDWLYHV WR LPSURYH

D 3XUSRVHYV
7KH SXUSRVHV RI DQ\ JUDQW XQGHU VXEVHFWLRQ E DUH?2
WR HQVXUH WKDW DOO FLWL]HQV DQG EXVLQHVVHV LQ D 6

EURDGEDQG VHUYLFH
WR DFKLHYH LPSURYHG WHFKQRORZY BWU WHILLED M Q GOEURIDE H

DPRQJ VXFK FLWL]HQV DQG EXVLQHVVHYV
WR HVWDEOLVK DQG HPSRZHU ORFDO JUDVVURRWY WHFKQ]
LPSURYHG WHFKQRORJ\ XVH DFURVV PXOWLSOH FRPPXQLW)\ VH
WR HVWDEOLVK DQG VXVWDLQ DVHHQLYRH\R QBEQMD LRSHHD MRIUF
WHFKQRORJ\ LQYHVWPHQW

E (VWDEOLVKPHQW RI 6WDWH EURDGEBQRBJGDWD DQG GHYHORS

,Q JHQHUDO
7KH 6HFUHWDU\ RI &4RPPHUFH VKDOO DZDUG JUDQWY WDNLQJ
UHYLHZ SURFHVY XQGHU VXEVHFWLRQ G WR HOLJLEOH HQWL
RI VWDWHZLGH LQLWLDWLYHVY WR LGHQWLI\ DQG WUDFN WKH D
ZLWKLQ HDFK 6WDWH

&RPSHWLWLYH EDVLV
$Q\ JUDQW XQGHU VXEVHFWLRQ E WKD&WQVEH DZDUGHG RQ D

F (OLJLELOLW\
7R EH HOLJLEOH WR UHFHLYH D JUDQW XQGHU VXEVHFWLRQ E
VXEPLW DQ DSSOLFDWLRQ WR WKH 6HFUHWDU\ RI &RPPHUF
FRQWDLQLQJ VXFK LQIRUPDWLRQ DV WKH 6HFUHWDU\ PD\ UHTX
FRQWULEXWH PDWFKLQJ QRQ )HGBBIWOOIKO\GWKR®Q BREBKHA
WRWDO DPRXQW RI WKH JUDQW DQG
DJUHH WR FRPSO\ ZLWK FRQILGHQWIQD &KL W\ RIHW X LV HPHHRQWAL\

G 3HHU UHYLHZ QRQGLVFORVXUH

,Q JHQHUDO
7KH 6HFUHWDU\ VKDOO E\ UHJXODWLRQ UHTXLUH DSSURSULD"
DSSOLFDWLRQV PDGH IRU JUDQWYV XQGHU WKLV VHFWLRQ

SHYLHZ SURFHGXUHYV
7KH UHIJXODWLRQV UHTXLUHG XQGHU SDUDJUDSK VKDOO U

UHYLHZ JURXS?
$ EH SURYLGHG D ZULWWHQ GHVFULSWLRQ RI WKH JUDQW
% SURYLGH WKH UHVXOWYV RI DQ\HWHXUWWH R | E& RPFHKUFHR 00 &
& FHUWLI\ WKDW VXFK JURXS ZL & UHQ WHIUHH®WQ W\R O X QUHF
SUHYHQW WKH XQDXWKRUL]JHG GLVFORVXUH RI FRQILGHQWLD
EURDGEDQG VHUYLFH SURYLGHUV LE) PRQ YXFWLR® QWWK SUR

H 8VH RI IXQGV
$ JUDQW DZDUGHG WR DQ HOLJLEGHBEHOQYWMMGE2XQGHU VXEVHFWL
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WR SURYLGH D EDVHOLQH DVVHVVPHQW RI EURDGEDQG VHI

WR LGHQWLI\ DQG WUDFN?

$ DUHDV LQ HDFK 6WDWH WKDW KDYH ORZ OHYHOV RI EUREL

% WKH UDWH DW ZKLFK UHVLGHQOHD@GDWHU K KNH @MHMY KWK I
LQIRUPDWLRQ WHFKQRORJ\ VHUYLFHV DQG

& SRVVLEOH VXSSOLHUV RI VXFK VHUYLFHYV

WR LGHQWLI\ EDUULHUV WR WKH BGWRISWRR @ UER D Q@ED F GGKHDL
UHODWHG LQIRUPDWLRQ WHFKQRORJ\ VHUYLFHV LQFOXGLQJ Z

$ WKH GHPDQG IRU VXFK VHUYLFHV LV DEVHQW DQG

% WKH VXSSO\ IRU VXFK VHUYLFHY G YRRD 8 REIO N HRU YPLHFHHW L Q

WR LGHQWLI\ WKH VSHHGV Rl EURDGEDQG FRQQHFWLRQV P
EXVLQHVVHV ZLWKLQ WKH 6WDWH DQG DW D PLQLPXP WR UH(
VHUYLFH XWLOL]JHG E\ WKH &RPPLVVLRQ WR UHIOHFW GLIIHUHC
RI GDWD DPRQJ WKH 6WDWHYV

WR FUHDWH DQG IDFLOLWDWH LQ HDFK FRXQW\ RU GHVLJQ
SODQQLQJ WHDP?2

$ ZLWK PHPEHUV UHSUHVHQWLQJ D FURVV VHEFWLRQ RI WKt

EXVLQHVV WHOHFRPPXQLFDWLRQV ODERU RUJDQL]DWLRQV .
HGXFDWLRQ FRPPXQLW\ EDVHG RUJDQL]DWLRQV ORFDO JRY}
DQG DJULFXOWXUH DQG

% ZKLFK VKDOO?

L EHQFKPDUN WHFKQRORJ\ XVH DFURVV UHOHYDQW FRPP:

LL VHW JRDOV IRU LPSURYHG WHFKQRORJ\ XVH ZLWKLQ H

LLL GHYHORS D WDFWLFDO EXVLQHVYV SODQ IRU DFKLHYL(

IRU RQOLQH DSSOLFDWLRQ GHYHORSPHQW DQG GHPDQG FUF

WR ZRUN FROODERUDWLYHO\ ZLWK EURDGEDQG VHUYLFH S
FRPSDQLHV WR HQFRXUDJH GHSOR\PHQW DQG XVH HVSHFLDOC
EURDGEDQG SHQHWUDWLRQ LV VLIQLILFDQWO\ EHORZ WKH QD\
DJJUHJDWLRQ PDSSLQJ DQDO\WLV DQG WKH FUHDWLRQ RI PDL
FDVH IRU SURYLGHUV WR GHSOR\
WR HVWDEOLVK SURJUDPV WR LPHURWMW ARFFSIWHR R XQN bV
DQG DUHDV LQ ZKLFK EURDGEDQG SHQHWUDWLRQ LV VLJQLILFI
WR FROOHFW DQG DQDO\]H GHWOWD B G & BWIRIDW G DRAUD ERJARD!
VHUYLFH DQG UHODWHG LQIRUPDWLRQ WHFKQRORJ\ VHUYLFHV
WR IDFLOLWDWH LQIRUPDWLRQ H[FKDQJH UHJDUGLQJ WKH
EHWZHHQ SXEOLF DQG SULYDWH VHFWRUV DQG
WR FUHDWH ZLWKLQ HDFK 6WDWH D JHRJUDSKLF LQYHQWF
GDWD UDWH EHQFKPDUNV IRU EURDGEDQG VHUYLFH XWLOL]JHG
WLHUV ZKLFK VKDOO?
$ LGHQWLI\ JDSV LQ VXFK VHUYLFR MXBRR®DWVDRRH WKRR\GHR |
PDSSLQJ RI VHUYLFH DYDLODELOLW\ EDVHG RQ WKH JHRJUDS
RU XQDYDLODEOH DPRQJ UHVLGHQWLDO RU EXVLQHVV FXVWR

% SURYLGH D EDVHOLQH DVVHVVPHQW RI VWDWHZLGH EUR|
ZLWK KLJK VSHHG DYDLODELOLW\

| 3BDUWLFLSDWLRQ OLPLW

JRU HDFK 6 WDWH DQ HOLJLEOH HQYWGEWU RADKLYRWHEWERQYWRD IR
DFWLYLWLHYVY GHVFULEHG LQ VXEVHFWLRQ G ZLWKLQ VXFK 6WD
DZDUGV XQGHU WKLV VHFWLRQ WR IXQG WKH VDPH DFWLYLWLHYV
FRQVHFXWLYH \HDUV

J 5HSRUWLQJ EURDGEDQG LQYHQWRU\ PDS
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7KH 6HFUHWDU\ RI &RPPHUFH VKDOO?

UHTXLUH HDFK UHFLSLHQW RI D JUDQW XQGHU VXEVHFWLR
IXQGV SURYLGHG E\ WKH JUDQW DQG

FUHDWH D ZHE SDJH RQ WKH '"HSDUWPHQW RI &RPPHUFH ZH
LQIRUPDWLRQ PDGH DYDLODEOH WR WKH SXEOLF E\ JUDQW UHI
K\SHUWH[W OLQNV WR DQ\ JHRJUDSKLF LQYHQWRU\ PDSV FUHD

K $FFHVV WR DJJUHJDWH GDWD

,Q JHQHUDO
6XEMHFW WR SDUDJUDSK WKH &RPPLVVLRQ VKDOO SURYLC

IRUP WR DJJUHJDWH GDWD FROOHFWHRUB\ W KR BRIPPLMA/Q YR @ IE
EURDGEDQG VHUYLFH SURYLGHUV

/ILPLWDWLRQ

IRWZLWKVWDQGLQJ DQ\ SURYLVLRQ RI )HGHUDO RU 6WDWH O
WUHDW DQ\ PDWWHU WKDW LV D WUDGH VHFUHW FRPPHUFLDO
FRQILGHQWLDO DV D UHFRUG QRW VXEMHFW WR SXEOLF GLVF(
WKH EURDGEDQG VHUYLFH SURYLGHU DQG WKH HOLJLEOH HQW
VXEPLWWHG E\ WKH &RPPLVVLRQ RU D EURDGEDQG SURYLGHU '
DQG VKDOO QRW RWKHUZLVH OLPLW RU DIIHFW WKH UXOHV JRY
FROOHFWHG E\ DQ\ )HGHUDO RU 6 WDWH HQWLW\ XQGHU DQ\ RW

L 'HILQLWLRQV
,Q WKLV VHFWLRQ

&RPPLVVLRQ
7KH WHUP &RPPLVVLRQ PHDQV WKH )HRBGUDO &RPPXQLFDWLEF

(OLJLEOH HQWLW\

7KH WHUP HOLJLEOH HQWLW\ PHDQV?
$ DQ HQWLW\ WKDW LV HLWKHU?
L DQ DJHQF\ RU LQVWUXPHQWD GRIUWR \R K B Us WOB\GH YRV LIR ® X
DJHQF\ RU LQVWUXPHQWDOLW)\ RI D PXQLFLSDOLW\ RU RWKH
LL D QRQSURILW RUJDQL]DWLRQ WKDW LV GHVFULEHG LQ
H[HPSW IURP WD[DWLRQ XQGHU VHFWLRQ D RI VXFK WLW
LLL DQ LQGHSHQGHQW DJHQF\ RU FRPPLVVLRQ LQ ZKLFK |
EHKDOI RI WKH 6WDWH DQG

% LV WKH VLQJOH HOLJLEOH HQWLW\ LQ WKH 6WDWH WKDW
JUDQW XQGHU WKLV VHFWLRQ

M 1R UHJXODWRU\ DXWKRULW\

IRWKLQJ LQ WKLV VHFWLRQ VKDOO EH FRQVWUXHG DV JLYLQJ
DILTHFWHG E\ WKLV FKDSWHU DQ\ KM )DXIWKRUL WX BYWHEL S WR RIQGHRI!
EURDGEDQG VHUYLFHV RU LQIRUPDWLRQ WHFKQRORJ\
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PUBLIC LAW 104-104—FEB. 8, 1996 110 STAT. 143

TITLE VI—EFFECT ON OTHER LAWS 47 USC 152 note.

SEC. 601. APPLICABILITY OF CONSENT DECREES AND OTHER LAW.

(a) APPLICABILITY OF AMENDMENTS TO FUTURE CONDUCT.—
(1) AT&T CONSENT DECREE.—Any conduct or activity that
was, before the date of enactment of this Act, subject to any
restriction or obligation imposed by the AT&T Consent Decree
shall, on and after such date, be subject to the restrictions
and obligations imposed by the Communications Act of 1934
as amended by this Act and shall not be subject to the restric-
tions and the obligations imposed by such Consent Decree.
(2) GTE CONSENT DECREE.—Any conduct or activity that
was, before the date of enactment of this Act, subject to any
restriction or obligation imposed by the GTE Consent Decree
shall, on and after such date, be subject to the restrictions
and obligations imposed by the Communications Act of 1934
as amended by this Act and shall not be subject to the restric-
tions and the obligations imposed by such Consent Decree.
(3) McCAW CONSENT DECREE.—Any conduct or activity that
was, before the date of enactment of this Act, subject to any
restriction or obligation imposed by the McCaw Consent Decree
shall, on and after such date, be subject to the restrictions
and obligations imposed by the Communications Act of 1934
as amended by this Act and subsection (d) of this section
and shall not be subject to the restrictions and the obligations
imposed by such Consent Decree.
(b) ANTITRUST LAWS.—

(1) SAVINGS CLAUSE.—Except as provided in paragraphs
(2) and (3), nothing in this Act or the amendments made
by this Act shall be construed to modify, impair, or supersede
the applicability of any of the antitrust laws.

(2) REPEAL.—Subsection (a) of section 221 (47 U.S.C.
221(a)) is repealed.

(3) CLAYTON ACT.—Section 7 of the Clayton Act (15 U.S.C.
18) is amended in the last paragraph by striking “Federal
Communications Commission,”.

(c) FEDERAL, STATE, AND LOCAL LAW.—

(1) No 1MPLIED EFFECT.—This Act and the amendments
made by this Act shall not be construed to modify, impair,
or supersede Federal, State, or local law unless expressly so
provided in such Act or amendments.

(2) STATE TAX SAVINGS PROVISION.—Notwithstanding para-
graph (1), nothing in this Act or the amendments made by
this Act shall be construed to modify, impair, or supersede,
or authorize the modification, impairment, or supersession of,
any State or local law pertaining to taxation, except as provided

!Illl +
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110 STAT. 144 PUBLIC LAW 104-104—FEB. 8, 1996

in sections 622 and 653(c) of the Communications Act of 1934

and section 602 of this Act.

(d) COMMERCIAL MOBILE SERVICE JOINT MARKETING.—Notwith-
standing section 22.903 of the Commission’s regulations (47 C.F.R.
22.903) or any other Commission regulation, a Bell operating com-
pany or any other company may, except as provided in sections
271(e)(1) and 272 of the Communications Act of 1934 as amended
by this Act as they relate to wireline service, jointly market and
sell commercial mobile services in conjunction with telephone
exchange service, exchange access, intralLATA telecommunications
service, interLATA telecommunications service, and information
services.

(e) DEFINITIONS.—As used in this section:

(1) AT&T CONSENT DECREE.—The term “AT&T Consent
Decree” means the order entered August 24, 1982, in the anti-
trust action styled United States v. Western Electric, Civil
Action No. 82-0192, in the United States District Court for
the District of Columbia, and includes any judgment or order
with respect to such action entered on or after August 24,
1982.

(2) GTE CONSENT DECREE.—The term “GTE Consent
Decree” means the order entered December 21, 1984, as
restated January 11, 1985, in the action styled United States
v. GTE Corp., Civil Action No. 83-1298, in the United States
District Court for the District of Columbia, and any judgment
or order with respect to such action entered on or after Decem-
ber 21, 1984.

(3) McCAw CONSENT DECREE.—The term “McCaw Consent
Decree” means the proposed consent decree filed on July 15,
1994, in the antitrust action styled United States v. AT&T
Corp. and McCaw Cellular Communications, Inc,, Civil Action
No. 94-01555, in the United States District Court for the Dis-
trict of Columbia. Such term includes any stipulation that
the parties will abide by the terms of such proposed consent
decree until it is entered and any order entering such proposed
consent decree.

(4) ANTITRUST LAWS.—The term “antitrust laws” has the
meaning given it in subsection (a) of the first section of the
Clayton Act (15 U.S.C. 12(a)), except that such term includes
the Act of June 19, 1936 (49 Stat. 1526; 15 U.S.C. 13 et
seq.), commonly known as the Robinson-Patman Act, and sec-
tion 5 of the Federal Trade Commission Act (15 U.S.C. 45)
to the extent that such section 5 applies to unfair methods
of competition.

SEC. 602. PREEMPTION OF LOCAL TAXATION WITH RESPECT TO
DIRECT-TO-HOME SERVICES.

(a) PREEMPTION.—A provider of direct-to-home satellite service
shall be exempt from the collection or remittance, or both, of any
tax or fee imposed by any local taxing jurisdiction on direct-to-
home satellite service.

(b) DEFINITIONS.—For the purposes of this section—

(1) DIRECT-TO-HOME SATELLITE SERVICE.—The term “direct-
to-home satellite service” means only programming transmitted
or broadcast by satellite directly to the subscribers’ premises
without the use of ground receiving or distribution equipment,
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except at the subscribers’ premises or in the uplink process

to the satellite.

(2) PROVIDER OF DIRECT-TO-HOME SATELLITE SERVICE.—For
purposes of this section, a “provider of direct-to-home satellite
service” means a person who transmits, broadcasts, sells, or
distributes direct-to-home satellite service.

(3) LOCAL TAXING JURISDICTION.—The term “local taxing
jurisdiction” means any municipality, city, county, township,
parish, transportation district, or assessment jurisdiction, or
any other local jurisdiction in the territorial jurisdiction of
the United States with the authority to impose a tax or fee,
but does not include a State.

(4) STATE.—The term “State” means any of the several
States, the District of Columbia, or any territory or possession
of the United States.

(5) Tax or FEE.—The terms “tax” and “fee” mean any
local sales tax, local use tax, local intangible tax, local income
tax, business license tax, utility tax, privilege tax, gross receipts
tax, excise tax, franchise fees, local telecommunications tax,
or any other tax, license, or fee that is imposed for the privilege
of doing business, regulating, or raising revenue for a local
taxing jurisdiction.

(c) PRESERVATION OF STATE AUTHORITY.—This section shall
not be construed to prevent taxation of a provider of direct-to-
home satellite service by a State or to prevent a local taxing
jurisdiction from receiving revenue derived from a tax or fee
imposed and collected by a State.

"%
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